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FOREWORDS
INDONESIAN INSTITUTE FOR 

INDEPENDENT JUDICIARY (LeIP)

  The formulation of the Environmental Case Decision Study Report stems 
from LeIP’s concern regarding the current environmental destruction. Massive policies 
and lifestyle changes to prevent and overcome environmental damage were carried 
out. However, these government efforts need to be supported by environmental law 
enforcement through courts. In handling environmental cases, namely criminal, 
civil, and state administration cases, the role of judges is very important as the 
representatives of the state in fulfilling the rights related to the environment. 
Therefore, judges need to take sides with the environment through their decisions.

  In the process of examining and deciding cases, environmental judges need 
materials related to the environment, especially studies of environmental decisions. The 
study of environmental decisions could trigger discourse on challenges and legal findings 
in environmental cases arena. One of the challenges faced in environmental cases is the 
inconsistency of decisions that will affect the granting of environmental rights to the 
wider community. Furthermore, this study of environmental decisions highlights issues 
that are very important in examining environmental cases, such as scientific evidence of 
environmental damage due to forest fires, industrial activities, mining activities and others. 
In addition, environmental judges are also required to always following the updates on 
development in environmental issues such as climate change which is a common focus 
of the international community, and the phenomenon of the Anti-Strategic Lawsuit 
Against Public Participation (Anti-SLAPP) which is increasingly adopted by countries

  In order to support the environmental decision study, the Indonesian Institute 
for Independent Judiciary (LeIP) had conducted indexation and analysis of ± 600 
environmental decisions. From the results of the decision study, various findings 
were found ranging from substance to procedural aspects of environmental law, 
such as the issue of imposing criminal charges on corporate administrators, scientific 
evidence, environmental permits, application of strict liability, citizen lawsuit, to issues 
of environmental case management and the placement of environmental judges.

  The findings in this study were followed with recommendations for 
policy makers, especially the Supreme Court. The Research Team recommends 
that the Supreme Court take steps to address the problem of inconsistency in 
environment decisions, one of which is through thematic training for judges in the 
regions with specific environmental trends. LeIP considers this recommendation to 
be something that the Supreme Court can do as a follow-up to the Environmental 
Judge Certification Training that has been carried out regularly by the Supreme Court.

  LeIP would like to thank the parties who have supported the preparation of the 
Environmental Case Decision Study Report, which are the Royal Norwegian Embassy in 
Jakarta; Stanford Center for Human Rights and International Justice, the Supreme Court 

of the Republic of Indonesia, and the Indonesian Center for Environmental Law (ICEL).

  This study complements various previous studies that discussed environmental 
decision issues using the method of analyzing environmental decisions. LeIP continues 
to carry decision analysis approach because we believe that public discourse on court 
decisions must continue to be pushed into a culture for the development of Indonesian law. 
Furthermore, the results of this decision analysis could also become the basis of information 
for the development of environmental judge personnel according to the needs of the 
judiciary. Finally, LeIP hopes that the Environmental Case Decision Study Report could be a 
reference for environmental judges and contribute to better environmental law enforcement.

Liza Farihah, S.H. 
Executive Director
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FOREWORDS
STANFORD CENTER FOR HUMAN RIGHTS 

AND INTERNATIONAL JUSTICE

  I offer my congratulations to LeIP on the completion of a landmark study of 
environmental court decisions in Indonesia. Although many of the serious and recurring 
environmental challenges facing Indonesia are well known, there has not been an in-depth 
empirical study of the ways in which the Indonesian judiciary deals with the various 
kinds of environmental litigation – civil, criminal, and administrative – brought before 
the courts. Above all, this report demonstrates the need for rigorous, methodologically 
sound empircal research and legal analysis on the landscape of environmental cases. 
While criticism of individual environmental decisions may be important in hightening 
public awareness of specific issues, such “snapshots” of  individual issues in the complex 
arena of environmental litigation cannot provide a sound basis for general conclusions 
and recommendations for much-needed systemic reform. 

  This report by LeIP fills that gap. It provides the kind of well-grounded 
evidence-based advocacy that is needed not just to demand reform, but, more 
importantly, to show  in specific detail why and where reform is needed. The specific 
recommendtions of the report provide concrete guidelines for institutional measures 
that can and should be adopted to promote better and more consistent and predictable 
outcomes in environmental cases. Even where an adequate statutory framework 
has been adopted it muist be applied by the judiciary in a competent and consistent 
manner to effectively implement the environmental protections that the law was 
designed to promote. This report clearly and unequivocally demonstrates the ways 
in which the courts have too often failed in the application of the law. But because 
the report is well grounded in empirical detail and sound analysis, it also points to 
the steps the Supreme Court needs to take to ameliorate these shortcomings so 
as to more fully implement the public interests which the law aims to protect. 

  Among the specific findings of the report I call attention to several that are of 
general importance for environmental law issues as well as broader rule of law concerns. 
As noted above, using court decisions as an empirical research tool for assessing 
environmental issues in Indonesia has been a neglected resource From methodological 
and substantive perspectives this indicates the dualimportance of this study. 
Through its comprehensive assessment of the different categories of environmental 
cases the report provides systematic assessments of the adequacy and effectivenes 
of the legal framework for environmental protection.   

  The report builds upon its analysis of the cases by providing an overall 
assessment of the  consistency or inconsistency in the application of environmental
 law through court decisions. This standard for assessment raises the report above the 
level of criticism of individual decisions and above the level of politics. Predictability and 
certainty in the application of the law are core principles of legality and their absence 

undermines the rule of law and prevents citizens from knowing clearly how to conform 
their conduct to prevailing legal standards. The adoption of this measure for assessment 
thus provides the foundation for objective, evidence-based advocacy, directed at the 
judiciary and the legislature, on the need for reform. The report also demonstrates the 
significance of such a methodology more generally. Inconsistency in legal decisions is 
a serious concern in the Indonesian context and the report provides an example of 
how its methodology can be applied beyond environmental regulation to address other 
human rights and related issues through empirically sound analysis and advocacy. 

  The cases studied in the report also highlight the need for a greater use of 
scientific evidence in environmental cases. As the report shows, the courts typically rely 
heavily on expert witnesses whose testimony may not be based upon or address sound 
scientific evidence presented to the court.  The problem revealed by the report is twofold. 
On the one hand, the report indicates the general lack of rigorous standards for the 
qualification of witnesses as ”experts” and for the evaluation of their testimony by 
the court.  On the other hand, the kinds of issues raised by many cases require that 
the best available scientific evidence be introduced in order a greater reliance on scientific 
evidence will also contribute to greater predictability and certainty in legal outcomes. 
To enable judges to accurately assess such scientific evidence will also require an 
enhancement of their preparation to hear environmental disputes. 

  Numerous studies have examined systemic shortcomings in legal education 
and the training of Indonesian legal professionals. This study of environmental 
concerns underscores the way in which this more general problem of competency 
and professionalism in the judicial function arises from such shortcomings that 
impact the quality of the analysis and reasoning in judicial decisions. In regard to the 
issues the report identifies in environmental cases this points to the need to improve 
the curriculum design, training methods, and standards applied for certification in 
environmental law. Apart from a greater understanding of environmental issues, 
scientific evidence, and regulatory frameworks there is also a more fundamental 
need for improvement of legal skills in statutory interpretation, legal analysis, 
decision writing, and how to apply the constitutional and statutory human rights 
framework in environmental cases.  Because the courts are the last line of defense 
in environmental sustainability and in the fight against global warming the report 
serves as a welcome call to action to increase capacity in ajudication of environmental 
cases. The need for judges to consider human rights issues raised in evironmental 
cases is vital for the protection of Indonesia’s citizens and humankind in general. 

  For an archipelagic  country like Indonesia, with its diverse and massive 
environmental resources and challenges, there is an increasing need for Indonesian 
judges to be aware  of the important developments in international fora and 
jurisprudence. This encompasses international litigation as well as issues brought 
before the UN Human Rights Treaty Bodies on environmental pollution, climate 
change and their impact on the rights to life and health. Such cases  and recent 
developments have emphasized the indivisibility of human rights and point to 
how the right to a healthy environment must be incorporated into environmental 
litigation whether or not the judiciary’s  formal mandate encompasseses them. 
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  In sum, LeIP’s research provides a clear path for more effective advocacy and for 
achieving greater consistency in the implementation of the environmental laws and regulations 
upon which the long term health, livelihoods, and lives of Indonesia’s citizens depend.

David Cohen 
Director, Center for Human Rights and International Justice, Stanford University
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PART I
INTRODUCTION

 

  Indexing of court decisions is a series of activities consisting of: downloading;    
sorting; reading; and analyzing court decisions based on certain criteria to see certain 
trends or problems in law enforcement by using court decisions as objects of study.

  The indexing activity of environmental case court decisions was carried out by 
the research team of the Indonesian Institute for Judicial Independence and Advocacy 
(Lembaga Kajian dan Advokasi Independensi Peradilan/LeIP) from October 2019 to May 
2020 and encompasses environmental case court decisions within the areas of 
environmental state administrative courts (TUN) and general (criminal and civil) courts, 
at the levels of district court (first level); appeal; cassation; and judicial review. 
The indexed court decisions include:
1.  Civil case court decisions rendered in the period of 2003 to 2019;
2.  State administrative court decisions rendered in the period of 2009 to 2019;
3.  Criminal case court decisions rendered in the period of 2013 to 2019.

  The indexing of court decisions begins with the search and downloading of court 
decisions conducted by the research team on environmental case court decisions contained 
in the Court Decisions Directory (http://.putusan3.mahkamahagung.go.id), the official 
website for the publication of court decisions by the Supreme Court (MA). The search process 
was carried out from September 2019 to January 2020, at which time the Court Decisions 
Directory website frequently experienced technical problems, causing data on several court 
decision to be inaccessible. The searched and downloaded court decisions are as follows:
1. Court decisions registered under the code “LH” (Environment), namely those that
 were rendered from March 2015 to 2019.1  One of the purposes of examining 
 court decisions that are coded “LH” is to identify the extent to which the court and 
 the supreme court categorize a case as a matter of “environmental” nature; and
2. Court decisions on (applicable to those rendered from 2009 to March 2015) 2 :
 a.  Biological natural resources, as stipulated in Law Number 5 of 1990 on 
   Biological Natural Resources and their Ecosystems;
 b.  Environment, as stipulated in Law Number 32 of 2009 on Environmental 
   Protection and Management;
 c.  Forestry, as stipulated in Law Number 41 of 1999 on Forestry and Law 
   Number 18 of 2013 on Prevention and Eradication of Forest Destruction;
 d.  Water resources, as stipulated in Law Number 7 of 2004 on Water Resources;

1 Special numbering for environmental cases applies with the issuance of Decree of the Supreme Court No. 
037/KMA/SK/III/2015 on Monitoring and Evaluation System for Environmental Judge Certification.

2 This is done considering that within the time period the Supreme Court had not applied a special code 
(LH) for environmental cases. These court decisions are those in which the lawsuit, decision, and/or judicial verdict 
contain one or more of the said laws. The sorting of court decisions was not carried out with search engines due 
to the poor online resources in the Court Decisions Directory.
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 e.  Fisheries, as regulated in Law Number 31 of 2004 on Fisheries and Law Number 
   45 of 2009 on Amendments to Law Number 31 of 2004;
 f.  Minerals and coal, as stipulated in Law Number 4 of 2009 on Mineral an 
   Coal Mining; and
 g.  Oil and gas, as stipulated in Law Number 22 of 2001 on Oil and Gas.
 h.  Plantations, as stipulated in Law Number 39 of 2014 on Plantations.
  
  The downloaded court decisions were then sorted by sector and issue and then 
recorded in a table. The information contained in the table includes:

A. Civil Court Decisions:
 1.  Case registration number
 2.  Name of court
 3.  Plaintiff
 4.  Defendant
 5.  Co-defendant
 6.  Classification
 7.  Sub-classifications
 8.  District court judicial verdict
 9.  Panel of judges and in court registrars of the district court
 10. Date of district court decision
 11.  Case registration number in the appellate court 
 12. Appellate court judicial verdict
 13. Panel of judges and in court registrars of the appellate court
 14. Date of appellate court decision
 15. Cassation case registration number
 16. Cassation verdict
 17.  Panel of judges and in court registrars of the cassation court
 18. Date of cassation verdict
 19. Cassation case registration number
 20. Cassation verdict
 21. Panel of judges and in court registrars of judicial review
 22. Date judicial of review verdict
 23. Evidence considered
 24. Fundamentals of law
 25. Keywords

B. State Administrative Court Decisions:
 1.  Case registration number
 2.  Name of court
 3.  Plaintiff
 4.  Defendant
 5.  Co-defendant
 6.  Classification
 7.  Object of a lawsuit
 8.  District court judicial verdict
 9.  Panel of judges and in court registrar of the district court
 10. Date of district court decision

 11.  Case registration number in the appealate court
 12. Appealate court judicial verdict
 13. Panel of judges and in court registrar of the appealate court
 14. Date of appealate court decision
 15. Cassation case registration number
 16. Cassation judicial verdict
 17.  Panel of judges in court registrars of cassation
 18. Date of cassation decision
 19. Cassation case registration number
 20. Cassation judicial verdict
 21. Panel of judges in court registrars of the cassation court
 22. Date of cassation court decision
 23. General Principles of Good Governance considered
 24. Fundamentals of law
 25. Keywords

C. Criminal Court Decision:
 1.  Case register number
 2.  Name of court
 3.  Defendant’s identity
 4.  Classification
 5.  Sub-classifications
 6.  Lawsuit and applicable laws
 7.  District court judicial verdict
 8.  Applicable laws used in the district court decision
 9.  Punishment by district court 
 10. Additional criminal punishment by district court
 11.  Panel of judges and in court registrars of the district court
 12. Date of district court decision
 13. Appealate court judicial verdict
 14. Applicable laws used in the appealate court decision 
 15. Punishment by appealate court
 16. Additional punishment by appealate court
 17.  Panel of judges and in court registrars of the appealate court
 18. Date of appealate court decision
 19. Cassation judicial verdict
 20. Applicable laws used in the cassation court decision
 21. Punishment by cassation court
 22. Additional punishment by cassation court
 23. Panel of judges and in court registrars of the cassation court
 24. Date of cassation decision
 25. Appealate court judicial verdict
 26. Applicable laws used in the cassation court decision
 27. Punishment by cassation court
 28. Additional punishment by cassation court
 29. Panel of judges and in court registrars of the cassation court
 30. Date of cassation court decision
 31. Evidence considered
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 32. Fundamentals of law
 33. Keywords

  A summary of court decision is provided for decisions that contain interesting 
legal issues and/or considerations. The summary of court decisions is presented 
so that the public can understand the case and the content of the decision easily 
without reading the full document. Moreover, the court decision and legal issues 
are also summarized and described in a digest for the selected court decisions 
of similar legal nature and/or representing certain trends.

  The court decision indexing activity has resulted in 3 (three) outputs as prepared 
by the research team, namely: 
 1.  Court decision indexing data set (excel document containing list of indexed 
   court decision along with relevant information to the court decision) totaling 
   643 court decisions, consisting of: 

 

    Details of the total number of indexed court decisions (by year) are
   attached in Table 1. The number of indexed court decisions does not reflect the 
   actual number of environmental cases due to several considerations: Firstly, 
   the indexing was carried out using a sampling methodology (randomly selected). 
   Secondly, not all court decisions, especially those in civil and state 
   administrative courts at the end of 2019, have been released by the court 
   and subsequently uploaded by each court into the court decision directory. 
   The indexed court decisions include cases with both continuous proceedings 
   (from first level to legal remedies, and of which all the court decisions are found 
   in the court decision directory) , and standalone cases (only the first level/district 
   court decisions or legal remedies are found in the court decision directory) 3.

3  At first the research team attempted to get  complete court decisions from the first level up to cassation, 
but after the download, only 11 continuous civil cases were found with complete or partially complete (only the first 
level and cassation level court decision, while for the appeal level decision was not found) proceedings, namely: 
(1) Court decision No. 49/Pdt.G/2003/PN.BDG with Court Decision No. 507/Pdt/2003/PT.BDG and Court Decision 
No. 1794 K/Pdt/2004; (2) Court Decision No. 105/Pdt/G/2009/PN.JKT.UT with Court Decision No. 499 K/Pdt/2012; 
(3) Court Decision No. 65/Pdt/2013/PT.Kt.Smda with Court Decision No. 1311 K/Pdt/2014; (4) Court Decision No. 242/
Pdt/2013/PT.DKI with Court Decision No. 1934 K/Pdt/2015; (5) Court Decision No. 104/Pdt/2014/PT.DKI with

Court Decision First Appeal Cassation Judicial   Total   Level    Review  

1. Civil court decision 27 16 24 6 73
2. State administrative 19 8 103 34 164
 court decision 
3. Criminal court decision 303 - 133 - 406

Total      643

 2. Summaries of court decisions, totaling 71 summaries, consisting of: 

 3. A total of 10 digests, consisting of: 

Court Decision Number 

1. Civil court decisions 29
2. State administrative court decisions 27
3. Criminal court decisions 20

Total  76

Court Decision Number 

1. Civil court decisions 4
2. State administrative court decisions 3
3. Criminal court decisions 3

Total  10
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PART II
GENERAL FINDINGS

  Through the indexing activity of the environmental case court decision, the research 
team made general findings which have been divided into two categories: the scope 
of the environmental case and technical errors in the court decision.

1. Scope of Environmental Case

  The research team found that environmental case court decisions were included in 
the general court (criminal and civil) and state administrative court (TUN). The scope of 
environmental cases is regulated in Article 5 paragraph (3) of the Decree of the Chief 
Justice (SK KMA) No. 134/KMA/SK/IX/2011 on Environmental Judge Certification, 
which includes:
1. Violations of administrative regulations in the field of environmental protection 
 and management, including but not limited to regulations in the fields of forestry, 
 plantation, mining, coastal and marine, spatial planning, water resources, energy, 
 industry, and/or natural resource conservation;
2. Violations of civil and criminal regulations in the field of environmental protection 
 and management, including but not limited to regulations in the fields of forestry, 
 plantations, mining, coastal and marine, spatial planning, water resources, energy, 
 industry, and/or natural resource conservation.

  In terms of environmental crimes, the Law on Environmental Protection and 
Management (PPLH Law) stipulates that criminal offenses in the environmental field are 
criminal acts as regulated in the Law, which are regulated in Articles 97 through 120. The 
regulation of criminal acts in the environmental sector includes acts that are relating to:
1. violations of air, water, sea water quality standards or environmental damage 
 standards (Articles 98 and 99);
2. violations of wastewater or emission quality standards, or disturbance quality 
 standards (Article 100);
3. the release or distribution of genetic engineering products to environmental media 
 that are in conflict with laws and regulations (Article 101);
4. hazardous and toxic waste (Articles 102 and 103);
5. illegal waste dumping (Article 104);
6. import of waste (Articles 105 to 107);
7. land burning (Article 108);
8. business activities without an environmental permit (Article 109);
9. issuance of Environmental Impact Assessment/AMDAL (Articles 110 and 111);
10. And official misconducts several other forms of criminal offenses as regulated 
 in Articles 112 to 115).

  In reality, the scope of environmental crimes has been expanded by both the 
government and the Supreme Court. For example, the Ministry of Environment and 
Forestry (KLHK) through Regulation of the Minister of Environment and Forestry (Permen 
LHK) No. P.83/MENLHK/SETJEN/KUM.1/7/2018 of 2018 on the Coordination Procedure 
for the Implementation of Law Enforcement in the Field of Environment and Forestry in 
the Regions has regulated that criminal offences in the field of environment include also 
criminal offenses in the field of Biodiversity Resource Conservation as regulated 
in Law No. 5 of 1990. 4

  Meanwhile, the Supreme Court, through the Guidelines for the Handling of 
Environmental Cases as regulated in SK KMA No. 36/KMA/SK/II/2013 in 2013, 
expanded the scope of environmental crimes to include activities beyond the 
PPLH Law, namely: 5
1. Certain criminal offences as regulated in Law No. 18 of 2004 on Plantations, specifically 
 in Articles 46, 47, 48, 49 and 50;
2. Certain criminal offences in Law No. 41 of 1999 on Forestry, specifically Article 78 
 paragraph (1), paragraphs (3) to (6) and paragraph (11);
3. Certain criminal offenses in Law No. 4 of 2009 on Mineral and Coal Mining, 
 specifically as stipulated in Articles 158 to 162;
4. Certain criminal offences in Law No. 26 of 2007 on Spatial Planning, specifically 
 as stipulated in Articles 70, 71 and 73;
5. Certain criminal offences in Law No. 5 of 1984 on Industry, specifically as 
 stipulated in Article 27.

  Both regulations SK KMA No.134/KMA/SK/IX/2011 and SK KMA No.36/KMA/SK/
II/2013 do not use certain legal standards as the main parameter in determining whether 
a case is an environmental case. Instead, the identification is based on a typology of 
cases with environmental dimensions (e.g. water pollution; air pollution; hazardous and 
toxic waste). The typology of the case was then followed by identifying a list of laws and 
regulations on the typology. Meanwhile, practices of the case typology continue to develop. 6

  The classification of environmental criminal cases in the Supreme Court has 
been increasingly extended since the issuance of SK KMA Number 037/KMA/SK/
III/2015. In Chapter IV of the Decree, a special code “LH” is assigned in the case 
registration number for environmental cases. The decree does not explain further what 
cases are categorized into environmental criminal cases, but further investigation 
by the research team on criminal court decisions under the code “LH” contained in the 
Supreme Court’s Court Decision Directory found that several types of cases classified 
as environmental crimes by the court include crimes based on:
1. Environmental Protection and Management (PPLH) Law;
2. Law No. 41 of 1999 on Forestry;
3. Law No. 18 of 2013 on Prevention and Eradication of Forest Destruction;
4. Law No. 4 of 2009 on Mineral and Coal Mining;

4  See point 1 of the Considering part.

5  See Section V letter B Types of Environmental Crimes in Appendices to SK KMA No. 36/KMA/SK/II/2013.

6  An interview with the ICEL research team, 17 May 2020.
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5. Law No. 22 of 2001 on Oil and Gas;
6. Law No. 5 of 1990 on Conservation of Biological Natural Resources and their   
 Ecosystems;
7. Law No. 31 of 2004 in conjunction with Law No. 45 of 2009 on Fisheries;
8. Law No. 12 of 1992 on Plant Cultivation Systems;
9. Law No. 39 of 2014 on Plantations.

  Based on the court decisions examined, the research team found that the scope 
of cases categorized as environmental cases was too broad. For example, violations
of the provisions in the Oil and Gas Law appear to be a far stretch to be categorized as 
environmental cases, given that the regulated acts commonly occur and are generally 
not related to or have an impact on the environment.

  Matters such as: (1) oil trading (transportation, sales, smuggling, falsification 
of fuel oil), (2) possession of explosives, and (3) corruption in the oil and gas sector, 
for example, are not related to the environment but rather the economy and/or 
other crimes unrelated to the environment (see the number and details of court 
decisions of the relevant cases in full in Appendix 1).

  Other types of cases which, according to the research team, were not properly 
classified as environmental cases were criminal offences related to animal quarantine. 
The team found one court decision related to animal quarantine based on 36/KMA/
SK/II/2013 was not referred to as an environmental case. However, the court classified 
the case as an environmental case (LH code). The said court decision was Court 
Decision No. 243/Pid.B/LH/2018/PN.Bjb, which was rendered by the Banjarbaru District 
Court and in which the defendant was prosecuted under the Animal Quarantine Act 
(Law No. 16 of 1992) related to the transport of poultry without an Animal Health 
Certificate. The transported bird was not of a protected species, so the defendant was 
not charged with the Biological Natural Resource Conservation Law. The research team 
considered the case to be more of a health-related nature rather than environmental.

  On the other hand, the research team also found several court decisions that were 
not classified as environmental cases by the Supreme Court based on SK KMA Number 
037/KMA/SK/III/2015, but assigned the code “LH” anyway, marking their environmental 
characteristics, such as court decisions in fisheries crime. However, in contrast to animal 
quarantine, the research team is of the opinion that animal crime is appropriately 
classified as an environmental case although it may not be stipulated in SK KMA 
Number 037/KMA/SK/III/2015. The team found eight court decisions for criminal acts 
involving fisheries that were assigned the code “LH”. The eight court decisions were 
found in six provinces with comparatively balanced numbers. In all of these cases, 
the defendants were sentenced to a period of imprisonment between 6 months to 2 
years. These decisions include three forms of prohibited fisheries crimes: trawling; 
electrofishing; and blast fishing. Blast fishing is the most common act (four court 
decisions). 7 

7  See the fisheries criminal court decisions in full in Tables 38 and 39.

  The research team also found five court decisions that were not registered with 
the code “LH” but the substance of the case, according to the team, was actually 
related to the environment. The said court decision is Court Decision Number 239/K/
TUN/2017 related to the request for information on forest geospatial and or forest 
area8 and Court Decision Number 121/K/TUN/2017 related to the Right to Cultivate 
(HGU). Meanwhile, the other two court decisions are related to SLAPP, namely the 
Malang District Court Decision No. 177/Pdt.G/2013/PN.MLG and Supreme Court 
Decision No.1934 K/Pdt/2015. SLAPP cases are generally difficult to identify at the 
outset and are usually defined as ordinary criminal (vandalism, defamation, etc.) or civil 
(ordinary tort that harms private interests) provisions directed at environmental activists. 9

2. Technical Error in Court Decisions
  The research team found a number of technical errors in the downloaded court 
decisions from the Court Decision Directory from September 2019 to 30 January 2020. 
The technical errors are as follows:
1. Two identical court decisions with different register numbers, as found in court 
 decision snumber:
 a.  37 K/TUN/2019 and 38 K/TUN/2019; 10 

 b.  79 K/TUN/2017 and 81 K/TUN2017. 11
2. Court decisions with no profile of the decision as attached in Attachment 2.
3. A court decision with no court decision number and name of the defendant, 
 as found in Court Decision Number 224/2018/PN Rgt.
4. An illegible court decision, as found in Court Decision Number 736/2018/PN Bjr.
5. A court decision with no name of the defendant written on the defendant’s 
 identity space as found in Court Decisions Number:
 a.  129/Pid.B/LH/2017/PN Lbb;
 b.  126/Pid.B/LH/2018/PN Pts.
6. A court decision in which the defendant’s name was written in asterisks “*******” 
 as found in Court Decisions Number:
 a.  54/Pid.B/LH/2019/PN Pts;
 b.  72/Pid.B/LH/2019/PN Pts.
7. Inaccessible court decision documents, as found in Attachment 3.
8. The published documents are not court decisions but Minutes of the Trial, as found 
 in Court Decisions Number:
 a.  52/Pid.B-LH/2018/PN Tgt;
 b.  686/Pid.Sus LH/2017/PN Kag.
9. The published documents are not court decisions but Excerpts of the Verdict, as 
 found in Court Decisions Number: 113/Pid.B/LH/2018/PN Bln.

8  A summary of court decision is attached.

9  Interview with ICEL Researcher, 22 May 2020.

10 The panel of judges; parties; and court decisions for the appealed cases are the same, which is the Jakarta 
State Administrative Court Decision No. 219/B/2019/PT.TUN.JKT, with Sebuku Sejaka Coal and South Kalimantan 
Governor as the parties.

11 The panel of judges; parties; and court decisions for the appealed cases are the same, which is the Jakarta 
State Administrative Court Decision No. 232/B/2016, with The Djuranto Irawan and Head of South Tangerang 
Integrated Licensing Services Board as the parties.
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PART III
FINDINGS ON CIVIL COURT DECISIONS

A. Overview Of Findings

  Based on the indexing and an analysis of 73 environmental civil court decisions, 
the research team found a number of tort lawsuits in various sectors related to 
environment, namely: 1. forestry; 2. environment; 3. mining (minerals and coal); 
4. water and watershed. Details of torts for each sector are as follows:

  Of the 73 court decisions, the top court decisions by sector are as follows:
1. Forestry (40 court decisions);
2. Environment (25 court decisions);
3. Minerals and coal (4 court decisions);
4. Water resources (4 court decisions).

  From these sectors, the top tort categories are as follows:
1. Forests and land burning (23 court decisions);

Forestry:

1. Forest destruction;
2. Forest and land burning; 
3. Forest management. 

Environment:

1. Environmental pollution; 
2. Environmental destruction; 
3. No-smoking zones; 
4. Licensing. 

Mining:

1. Licensing;
2. Transportation of mining. 

Water and Watersheds:

1. Water governance; 
2. Watersheds. 

2. Environmental pollution (16 court decisions);
3. Forest destruction (15 court decisions). Full details of the number and categories of  
 these torts are attached in Table 2.

  In terms of parties, the Government (Ministry of Forestry and Environment) is the 
party that becomes the plaintiff most frequently. These government lawsuits are 
generally aimed at cases of:
1. Forests and land burning (20 court decisions);
2. Forest destruction (7 court decisions);
3. Environmental pollution (2 court decisions).

  In addition to the Government, environmental lawsuits (generally related to forest 
pollution and burning) are filed by:
1. Individuals (12 court decisions);
2. Groups or organizations through a class action or citizen lawsuit mechanism 
 (11 court decisions);
3. Corporations (8 court decisions).

  Meanwhile, the parties most frequently sued in environmental civil lawsuits are:
1. Corporate (20 court decisions);
2. Government (16 court decisions);
3. Groups or organizations and individuals (6 court decisions). Full details of the 
 parties based on the form of illegal actions are attached in Table 3.

  In lawsuits against corporation, the examined court decisions were found to put the 
Corporate Director as the defendant, namely in cases of environmental pollution and 
damage, registered under Court Decisions Number:
1. 1808 K/Pdt/2009;
2. 1809 K/Pdt/2009;
3. 971 K/Pdt 2015;
4. 242/PDT/2013/PT.DKI.

  In addition, there were also court decisions that put personal names as defendants 
in their capacity as directors, namely in cases of environmental pollution and 
damage. These are Court Decisions Number:
1. 2352 K/Pdt/2016;
2. 177/Pdt.G/2013/PN.MLG.

  The indexing findings show that most environmental lawsuits were filed at 
District Courts in:
1. Java Island region (19 cases in 11 courts);
2. Sumatra (18 cases in 12 courts);
3. Kalimantan (4 cases in 3 courts).

  The South Jakarta District Court is the district court that receives the most 
environmental civil cases. This is in line with the finding that corporations are the party 
most often sued in environmental civil cases and South Jakarta is a business area in 
which these corporations operate. The research team found no environmental claims in 
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the district courts in Maluku Islands, Nusa Tenggara, Bali and Papua. Full details of the 
distribution of environmental civil cases are attached in Table 4.

  Of the 73 civil court decisions indexed, 18 court decisions stipulate material 
damages, penalty and/or recovery costs. 14 of them are related to forestry, 3 are related 
to pollution and 1 is related to water resources. Not all of the 18 court decisions impose 
compensation, penalty, and environmental recovery cost simultaneously, which depends 
on the plaintiff’s claim.

  Material damages that are typically granted by the court range from:
1. Rp. 100 billion - Rp. 1 trillion (6 court decisions);
2. Rp.1 billion - Rp. 50 billion (5 court decisions).

  Furthermore, the amount of penalty that is generally ordered by the court ranges 
from:
1.  Rp. 1 million - Rp. 20 million/day (2 court decisions);
2.  > Rp. 20 million/day (2 court decisions).

  Meanwhile, the cost of environmental recovery (only applies to court decisions related 
to forestry) that is generally ordered by the court ranges from:
1. Rp. 100 billion - Rp. 1 trillion (8 court decisions);
2. Rp. 1 billion - Rp. 5 billion (5 court decisions). Details of compensation, penalty, and  
 cost of recovery granted by the court are attached in Table 5.

  Expert testimony is the evidence most frequently considered by judges in 
environmental civil cases, where of the 73 court decisions indexed, 17 consider expert 
witness reports. Forest fire experts become the resource persons whose information 
is most frequently considered in court decisions. This is in line with the findings that most 
environmental lawsuits involve forest fires. Apart from that, other evidence that 
was also considered by the judge were written documents. The written documents 
submitted were in the form of:
1. Satellite imagery or location map (12 court decisions);
2. Permit (10 court decisions);
3. Laboratory test results (8 court decisions);
4. Environmental documents (4 court decisions);
5. Media coverage (4 court decisions). 
Full details of the evidence considered by judges are attached in Table 6.

  As the party most frequently sued in environmental civil cases, corporations also 
become the party most frequently defeated (29 court decisions), especially in forestry 
cases. Following corporations, individuals and groups/organizations (10 court decisions 
respectively) or slightly more compared to individuals and groups/organizations 
(7 court decisions each). The Government (Ministry of Environment and Forestry) is 
the plaintiff most frequently successful in their claim (24 court decisions), especially 
in cases of forest destruction and burning. Meanwhile, in the case of environmental 
pollution, most of the successful lawsuits were those against corporations (10 court 
decisions). Details of win and loss statistics based on the parties are provided in Table 7.

  Of the 73 court decisions indexed, 29 were presented in summary as they contain 
interesting legal considerations. These legal considerations are divided into several 
clusters of issues, namely:
1. Absolute competence;
2. Case examination and claim requirements;
3. Precautionary principle;
4. Good faith;
5. Negligence;
6. Strict liability and force majeure;
7. Proof;
8. Vicarious liability;
9. Citizen lawsuit;
10. Anti-Strategic Lawsuit Against Public Participation (Anti SLAPP);
11. Execution.

  Of these 73, the issue of Human Rights (HAM) was only seriously questioned 
and considered in 2 court decisions, namely in the case of the flood in the Sampean 
Situbondo River filed by the community groups through a class action mechanism against 
the Situbondo District Government, and the Lapindo Brantas case submitted by the 
Indonesian legal aid foundation YLBHI using its legal standing as an organization against 
the government and a corporation. This finding shows that the issue of human rights in 
environmental cases in practice is only used in lawsuits filed through a representative 
lawsuit mechanism. In other cases, however, such as in cases where the government is 
a plaintiff or in cases where environmental activists are sued and/or convicted, human 
rights issues have not been raised and considered in both the government’s lawsuit and 
the court decision, although the human rights dimension is very much relevant in the case.

  In cases where the plaintiff is the government, for example, a lawsuit filed by the 
government may be considered as part of the implementation of its responsibility in 
protecting and fulfilling human rights, which is the right to a clean environment. 
Meanwhile, in a SLAPP case where the defendant is an environmental activist, the 
actions taken by the environmental activist are part of the enjoyment of human 
rights, namely the right to freedom of opinion and expression, in the context of fighting 
for the right to a clean environment.

B. Findings on Legal Problems

From the mapping of legal considerations and analysis of environmental civil court 
decisions, the research team found several legal issues that stood out, namely:

1. Absolute Competence

  In the case of environmental destruction, the court is of the opinion that the operation 
of boilers that produce noise, dust, and fumes is illegal. The court also stated that 
environmental law aims to create a healthy environment and it is not limited only to 
administrative matters, so the novum of the defendant that essentially states that the case 
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should be tried as an administration matter is rejected. This is referred to in Court Decision 
Number 652 PK/Pdt/2012, with the parties Sugiarto against PT Multisarimura 
Indrasarana Tekstil.

2. Case Examination and Claim Requirements

  In the case of environmental destruction, the court is of the opinion that a 
court decision rendered without an examination of the merits of case at the district 
court level must be decided by including a judicial verdict that orders the district 
court to examine the merits of case. This is referred to in Court Decision Number: 
2537 K/Pdt/2010 with the parties Azzam Hariyono et al against the Bondowoso 
Regency Government. In addition, in other cases the court also argued that the claim for 
compensation in the case of environmental pollution should be preceded by a criminal 
report, as referred to in Court Decision Number: 1808 K/Pdt/2009 with the parties 
Sudirman et al against the Director of PT Aneka Tambang (Tbk) et al.

3. Precautionary Principle

  In forestry cases, the court is of the opinion that the precautionary principle 
needs to be applied in cases of: (i) irreversible damage, (ii) scientific uncertainty; (ii)
preventive measures. This is as referred to in Court Decision Number: 49/Pdt.G/2003/
PN.BDG with the parties Dedi et al against Garut District Government, et al.

  In addition, in other forestry cases, according to the court, the principle of prudence 
in Law No. 32 of 2009 on Environmental Protection and Management implies 
that decision-making officials, including judges as state officials, if faced with “scientific 
uncertainty,” do not necessarily conclude that there is no effect or no environmental 
damage. On the contrary, court decision must be rendered in the interests of 
environmental protection or restoration (in dubio pro natura), considering the latent 
nature of environmental damage (not immediately apparent) and often irreversible. 
This is referred to in Court Decision Number: 690 PK/Pdt/2018 with the parties the 
Minister of Environment against PT Surya Panen Subur.

4. Good Faith

  In forestry cases, good faith according to the court is proven by: adequate 
equipment and preparation. In addition, the absence of a causal relationship between 
fires and things that cause it may also be attributed to the local customs, including 
sonor (slash-and-burn in rice farming). This is referred to in Court Decision Number: 
24/Pdt.G/2015/PN.PLG with the parties the Minister of Environment against PT Bumi 
Mekar Hijau.

  On the contrary, in the case of environmental destruction, good faith and the 
absence of intentions to damage the environment according to the court can be seen 
by taking into account completeness of the available facilities and infrastructure. This is 
referred to in the Court Decision Number: 17/Pdt.G-LH/2016/PN.Mre with the parties 
Forum Peduli Lingkungan Pali (an NGO) against PT Pertamina EP Asset 2 Pendopo Adera 
Field.

5. Negligence

  In a forestry case, the court defined negligence as stipulated in Article 1366 of 
the Civil Code to include the lack of effort to put out a fire to the best of the defendant’s 
ability or failure to operate the adequate facilities and infrastructure that it had at 
its disposal. This is as referred to in Court Decision Number: 108/Pdt.G/2015/PN.JKT.UTR, 
in the case of the Minister of Environment v. PT Jatim Jaya Perkasa.

  The plaintiff’s negligence as the authorized institution to perform its oversight 
function has resulted in the claimant being charged 1/3 of the total compensation cost, 
as referred to in Court Decision Number: 213/Pdt.G/LH/2018/PN.Plk, in the case of 
the Ministry of Environment v. PT Arjuna Utama Palm. In this case, the court based its 
decision on Decree of the Indonesian Supreme Court No. 199 K/Sip/1971 dated 27 
November 1975, which decided the imposition of compensation for the vehicle repair 
to the driver.

  Meanwhile, in a mining case the court was of the opinion that the issuance 
of licenses that are not in accordance with standard procedures was a form of 
unlawful acts, while the lack of supervision on the government’s part may also be 
interpreted as a form of negligence. This is referred to in Court Decision Number: 
55/Pdt.G/2013/PN.SMDA in the case of Komari, et al v. the Mayor of Samarinda.

  The court also believed that the implementation of mining activities also means 
that post-mining reclamation is guaranteed by the Ministry of Energy and Mineral 
Resources. Therefore, the absence of post-mining reclamation can be interpreted as the 
Ministry’s negligence in conducting supervision. This is referred to in the Court Decision 
Number: 5/Pdt/2018/PT.Pbr in the case of Riau Madani Foundation v. Riau Bara Harum.

6. Strict Liability and Force Majeure

  Of the 73 court decisions indexed, 65 are related to forestry and the 
environment, 13 were found to contain the concept of strict liability, and 9 mention 
force majeure. Strict liability and force majeure are most frequently found in cases 
involving forest fires and environmental pollution. Of the 13 court decisions, in 12 the 
suit was granted, and 1 other was rejected. Meanwhile, of the 9 court decisions on force 
majeure, 6 lawsuits were granted, while 3 others were rejected (see details in Table 8).

  In a forestry case, the court was of the opinion that the enforcement of 
strict liability raises the responsibility for the defendant to provide compensation, 
as referred to in Court Decisions Number: 50/Pdt/2014/PT.BNA, in the case of the 
Minister of the Environment and Forestry v. PT Kallista Alam.

  The court also believed that the use of strict liability calls for the obligation 
to prove the cause in fact and proximate cause. Cause in fact in the application of 
strict liability may be proven simply without a hypothesis. Proving the proximate 
cause, however, can be divided into two issues, and to prove the scope of liability, 
it is sufficient to know the scope of the defendant’s activities. Meanwhile, proving 
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an intervening/superseding causes is part of the domain of the defense’s case. The 
foreseability of a defendant’s activity in a case with strict liability shifts to the use 
of objective standards, while knowledge that is measured based on the defendant’s 
subjectivity is limited only to measure the application of precautionary principle by 
the defendant. This is referred to in the Court Decision Number: 456/Pdt.G-LH/2016/
PN.JKT.SEL, in the case of the Minister of Environment v. PT Waringin Agro Jaya.12 

  According to the court, strict liability as contained in the Environmental Protection 
and Management (PPLH) Law, the Forestry Law, Government Regulation (PP) No. 4 of 
2001, PP No. 150 of 2000, and PP No. 45 of 2004 basically regulate the obligation 
attached to the permit holder regardless of who burned the forest. This is referred 
to in the Court Decision Number: 51/Pdt/2016/PT.PLG, in the case of the Minister 
of Environment v. Bumi Mekar Hijau.

  The research team found inconsistencies in court decisions related to 
consideration whether to demand and include strict liability in a lawsuit. In Court 
Decision Number: 213/Pdt.G/LH/2018/PN.Plk in the case of the Minister of Environment 
v. PT Arjuna Utama Sawit, the court argued that it was not necessary to include it in the 
claim, and that the panel of judges shall decide with due consideration of strict liability 
as it is an inherent part of the settlement of environmental law cases. On the contrary, 
in Court Decision Number: 591/Pdt.G-LH/2015PN.JKT.SEL in the case of the Minister of 
Environment v. PT National Sago Prima, the court was of the opinion that a case can 
only be decided with strict liability if it is first requested by plaintiffs in their lawsuit.

  In a forestry case, the court also held that the liability based on fault as contained 
in 1365 of the Civil Code (KUH Perdata) implies an obligation for the plaintiff to prove 
wrongdoing, whereas the strict liability standard as stated in Article 88 of the PPLH 
Law shifts the burden of proof to the defendant. This is as referred to in Court Decision 
Number: 118/Pdt.G/LH/2016/PN.PLK in the case of Arie Rompas, et al v. the Government of 
Central Kalimantan. However, in the case of mining-related environmental pollution, the 
court was of the opinion that strict liability exempts the plaintiff from the obligation to 
prove the presence or absence of elements of the defendant’s fault, and the burden of proof 
of the presence or absence of pollution and damage remains an obligation for the plaintiff, 
as referred to in Court Decision Number: 44/Pdt .G/LH/2018/PN.Bgl in the case of Yayasan 
Wahana Lingkungan Hidup Indonesia (WALHI Foundation) v. PT Kusuma Raya Utama.

  These findings indicate that while the current use of strict liability is relatively 
common in environmental civil court decisions, there is still a need to explore several 
matters such as the identification of elements and limits of accountability within the 
scope of strict liability. Under the current law, matters that can be proven with strict 
liability are those ‘involving hazardous and toxic waste or serious threats’.13  As a result, 
in cases beyond the scope of hazardous and toxic waste, defenses based on force 

12 See Court Decision No. 456/Pdt.G/LH/2016/PN.Bgl, pp, 299-300.

13  See Law on Environmental Protection and Management, Law No. 32 of 2009, State Gazette No. 140 of 2009, 
Additional State Gazette No. 5059, Article 88 and the explanation. Compare this with the technical provisions 
contained in the Decree of the Chief Justice of the Supreme Court on the Enforcement of Guidelines for Handling 
Environmental Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix to Chapter IV, p. 18. 

majeure are more commonly found and some of them have been granted by judges.

  The research team also found that strict liability and force majeure were debated 
several times in court decisions relating to the burning of forests and land. Of 
the 11 court decisions that mention strict liability, not all of them automatically 
contradict strict liability with force majeure.14  In some court decisions, the judges 
only considered one of them (with force majeure being excluded as a defense).15 

  In a forestry case, the court was of the opinion that a lawsuit based on strict 
liability cannot be justified in the presence of force majeure in the form of a hurricane, 
which may cause sparks to emerge from the corporation’s land and spread to the 
defendant’s land. This is as referred to in Court Decision Number: 139/Pdt.G-LH/2016/
PN.JMB, in the case of the Minister of Environment v. Ricky Kurniawan Kertapersada.

  In another case, the court was of the opinion that fire is a form of natural 
disaster that a defendant cannot be held accountable for. Moreover, the defendant’s 
effort to deal with the disaster became the basis for not granting the lawsuit, 
as referred to in Court Decision Number: 540/Pdt/2017/PT.DKI, in the case of the 
Ministers of the Environment v. PT National Sago Prima.

  Meanwhile, in the case of environmental damage, the court was of the opinion 
that mudflow is a natural event due to tectonic activity, therefore it cannot be used 
as a basis for a lawsuit for unlawful acts. The court also argued that the defendants 
were considered to have made sufficient efforts to restore condition after the damage. 
This is as referred to in Court Decision Number: 284/Pdt.G/2007/PN.JAK.SEL, 
in the case of the WALHI Foundation v. Lapindo Brantas Incorporated, et al.

  The findings above show that the issue of strict liability in relation to force majeure 
is an interesting point to discuss. Among the aspects to discuss are the extent to which 
a defense of force majeure  can be justified, and what phenomena can be categorized as 
force majeure, considering that the legal framework for the application of strict liability is 
too broad. Therefore, the application of strict liability and force majeure in environmental 
civil court decisions becomes a separate issue in the Digest of Civil Court Decisions as 
attached in Appendix 4 (Digest 1 of Environmental Civil Court Decisions: Strict Liability 
& Force Majeure). The Digest is also accompanied by a comparison of the application of 
force majeure or acts of God as a defense in court decisions in the state of California, 
which was found in the case of Southern Pac. Co. vs. The Los Angeles where acts of 
God as a defense is only justified if the phenomenon in question is totally unforeseeable.16 

14 Namely Court Decisions Number: (1) 65/Pdt-LH/2017/PT.Jmb; (2) 49/Pdt.G/2003/PN.Bdg; (3) 105/Pdt/G/2009/
PN.Jkt.Ut; (4) 108/Pdt.G/2015/PN.Jkt.Utr; (5) 44/Pdt.G/LH/2018/PN.Bgl; (6) 727/Pdt/2016/PT.DKI; (7) 51/Pdt/2016/PT.Plg; 
(8) 1561 K/Pdt/2016; (9) 284/Pdt.G/2007/PN.Jak.Sel; (10) 540/Pdt.G/2017/PT.DKI; (11) 139/Pdt.G-LH/2016/PN.Jmb. The 
last three court decisions were rendered in favor of the defendant with force majeur as the defense.

15 Namely Court Decisions Number: (1) 591/Pdt.G-LH/2015/PN.Jkt.Sel; (2) 456/Pdt.G-LH/2016/PN.Jkt.Sel; (3) 234/
Pdt.G/LH/2016/PN.Plg; (4) 727/Pdt/2016/PT.DKI.

16 Arvo van Alstyne, Californian Law Revision Comission, http://www.clrc.ca.gov/pub/Printed-Reports/Pub088.
pdf, p. 139, accessed on 13 February 2020.
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7. Proof

  In a forestry case, the court was of the opinion that, to be used as legal evidence, 
scientific evidence must also consider the relevance of other evidence.This is referred 
to in Court Decision Number: 213/Pdt.G/LH/2018/PN.Plk in thecase of the Minister of 
Environment v. PT Arjuna Utama Sawit.

  Furthermore, in regard to evidence where experts from both parties provide 
conflicting statements, the court is of the opinion that it is necessary to comply 
with the principle of balance of probability so that the compensation calculation 
does not conflict the principle of in dubio pro natura (when in doubt, in favor of nature). 
This is as referred to in Court Decision Number: 50/Pdt/2014/PT.BNA in the case 
of the Minister of Environment and Forestry v. PT Kallista Alam.

  The court also believed that in dealing with scientific uncertainty, the court 
should understand and apply the principles as stipulated in the Environmental 
Protection and Development (PPLH) Law, as referred to in Court Decision Number: 
460 K/Pdt/2016 in the case of the Minister of Environment v. PT Merbau Pelelawan 
Lestari. As regards the evidence, several court decisions stated as follows:
1. If there are conflicting scientific evidentiary claims supporting the positions of the 
 parties, the court will judge based on the validity of the evidence. This 
 means  that the relevant evidence must be assessed according to a judicial 
 methodology, and in deciding the case the panel of judges shall assess the 
 validity of the evidence by referring to the Criminal Procedure Code
 (KUHAP). This is as referred to in the Forestry Case Decision Number: 157/Pdt.G/
 2013/PN.BR in the case of the Minister of Environment v. PT Merbau Pelelawan Lestari.
2. Test results from accredited laboratories are valid for use as evidence in trials 
 and judges take into consideration the measurements mentioned in scientific 
 evidence (such as wind speed and hot spot distribution) in assessing that the 
 defense of a defendant regarding force majeure cannot be justified. This 
 is  as referred to in the Forestry Case Decision Number: 65/Pdt-LH/2017/PT.
 JMB in the case of the Minister of Environment v. PT Ricky Kurniawan Kertapersada.
3. The evidence submitted shall be followed up in advance by the criminal lab in 
 accordance with the provisions of the law, as referred to in the environmental 
 pollution case Court Decision Number: 1808 K/Pdt/2009 of Sudirman, et al v. 
 Director of PT Aneka Tambang (Tbk), et al.
4. The judge considers the legality of the development project carried out by the plaintiff 
 along with the social and environmental impacts that may be caused, as 
 referred to in the environmental pollution Court Decision Number: 177/Pdt.G/2013/
 PN.MLG of Willy Hartanto v. Rudy.
5. Pollution can be considered proven to have occurred only if the parameters of 
 the substances measured exceed the quality standard based on the results of 
 laboratory examinations, as referred to in the mining case Court Decision Number: 
 44/Pdt.G/LH/2018/PN.Bgl of the WALHI Foundation v. PT Kusuma Raya Utama.

  In connection with this, the Environmental Quality Standards (BMLH) and 
Environmental Damage Standards (damage standards) as the standards used 

in determining whether pollution occurs must be proven as scientific evidence,  which may 
be presented as direct expert testimony in court or in writing, or test results from an 
accredited laboratory. Currently, both the BMLH and the daage standard criteria have 
been taken into account both in forestry cases and in cases relating to environmental 
pollution and environmental damage.

  However, several problems are still found in some court decisions related to the role 
of BMLH as scientific evidence. What needs clarification, for instance, is how the panel of 
judges ensures the validity of scientific evidence in court and how the judge should act in 
the face of conflicting scientific evidence. Furthermore, from the plaintiff’s side, problems 
still persist with regard to data accessibility to the current BMLH measurement results.

  To understand the trends in the use of the results of BMLH criteria 
measurements and the standard criteria for damage as scientific evidence in civil 
environmental cases, the digest of the civil court decisions details the use of BMLH 
criteria measurement results and the damage standard in cases of environmental pollution, 
environmental damage, and forestry, which in practice should be valid to be used as 
evidence. 17

  The digest is also supplemented by a comparison with the use of BMLH 
measurement results and the damage standard as scientific evidence in the United 
States. Initially, one of the principles for the panel of judges in deciding scientific evidence 
was to apply “general acceptability”.18  However, this principle is deemed incapable of 
keeping up with the ever-developing dynamics of science, thereby making the court 
more flexible in making judgments. At the same time, it will restore the role of judges 
who, in countries with a common law system, are required to be the gatekeepers of 
the jury. In addition, this is also considered more in accordance with the Federal Rules 
of Evidence in the United States.19  In applying the principle of flexibility, the panel 
of judges are asked to adhere to several general observations, including: (i) whether 
a theory and technique can be tested; (ii) whether the particular theory or technique 
has undergone peer review and publication; (iii) in scientific technical matters, it is 
necessary to know the potential errors and whether there are technical operation 
control standards; (iv) degrees of recognition in the relevant scientific community. 20

17 These are Court Decisions Number: (1) 17/Pdt.G-LH/2016/PN.Mre; (2) 44/Pdt.G/LH/2018/PN.Bgl; (3) 12/
Pdt.G/2012/PN.Mbo; (4) 700/Pdt.G/2013/PN.Jkt.Sel; (5) 108/Pdt.G/2015/PN.Jkt.Utr; (6) 213/Pdt.G/LH/2018/PN.Plk; (7) 
157/Pdt.G/2013/PN.PBR.

18 General acceptance means that in the event that scientific principles or findings go beyond certain limits 
that are difficult to define, the validity of the evidence must be recognized, and if the court experiences problems 
in acknowledging expert testimony based on the results of research or findings that have been recognized, then it 
must be ensured that the matters being discussed have received general recognition in the related scientific field. 
See “Frye v. United States, "https://www.law.ufl.edu/_pdf/faculty/little/topic8.pdf accessed on March 11, 2020.

19 "Flexible" in this case means that the main subject of proof includes scientific validity, relevance, and 
legitimacy of the underlying principles. The focus of the evidence must be on the evidence, not generalization of it. 
See “Daubert v. Merrell Dow Pharmaceuticals, Inc., "https://supreme.justia.com/cases/federal/us/509/579/case.pdf 
accessed on 11 March 2020.

20 Keum J. Park, “Judicial Utilization of Scientific Evidence in Complex Environmental Torts: Redefining Litigation 
Driven Research,” Fordham Environmental Law Review 7 (1996), hal. 498. [483-513]
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  In connection with the accessibility of data from the plaintiff in the trial, it is 
also worth mentioning that the United States considers the measurement of BMLH 
criteria and assessment whether it exceeds the BMLH or damage standards based on 
the findings of the United States Environmental Protection Agency as an independent 
executive agency authorized to preserve environmental sustainability. The use of 
BMLH criteria and damage standard criteria has resulted in many environmental 
cases ending up in the settlements stage without litigation (see details in Annex 6. 
Digest 2 of Environmental Civil Court Decision: Citizen Lawsuit).

8. Vicarious Liability

  In a forestry case, the court was of the opinion that the actions of estate managers 
based on company interests must be accounted for by the company. This is 
referred to in Court Decision Number: 12/Pdt.G/2012/PN.MBO in the case of Minister 
of Environment and Forestry v. PT Kallista Alam.

9. Citizen Lawsuit

  In an environmental damage case, the court was of the opinion that the citizen 
lawsuit must consistently describe the rights of the wider community in general, as referred 
to in Court Decision Number: 971 K/Pdt/2015 in the case of Azas Tigor Nainggolan; 
Ary Subagyo Wibowo v. the President Director of PT Duta Pertiwi, et al.

  On the other hand, in a mining case, the court was of the opinion that notification 
is a critical part of a citizen lawsuit, and the absence of notification would result in the 
dismissal of the lawsuit, as referred to in Court Decision Number: 490 K/Pdt/2018 in 
the case of Komari, et al v. the Samarinda City Government.

  Apart from the 2 court decisions above, the research team found 6 other citizen 
lawsuits.21  A review of the decisions in citizen lawsuits shows that procedural citizen 
lawsuit claims are more likely to be surrounded by uncertainties than other representative 
lawsuits. These uncertainties are mainly caused by the absence of specific regulations on 
the applicable procedures in citizen lawsuits, particularly compared to class action and 
organizational rights to sue. Matters relating to citizen lawsuits today are indeed 
regulated and discussed briefly in the Supreme Court Decree on the Enforcement of 
Guidelines for Handling Environmental Cases. However, the scope is still limited only 
to the definition and examples of citizen lawsuit cases. Other aspects, such as the 
characteristics, demands, and notification procedures in citizen lawsuits have not 
been regulated.

  To understand the trend of the application of citizen lawsuit as a form of representive 
action in Indonesia, the digest of the civil court decision also discusses the legal 
position of the parties in the citizen lawsuit. It explains the problems of citizen lawsuit 
practices with regard to the absence of clear legal regulatory frameworks.

21 These are Court Decisions Number: (1) 16/Pdt.G/2018/PN.Jmr; (2) 55/Pdt.G/2013/PN.Smda; (3) 242/Pdt/2013/
PT.DKI; (4) 118/Pdt.G/LH/2016/PN.PLK; (5) 31 K/Pdt/2017; and (6) 225 PK/Pdt/2017.

  The digest is also complemented by a comparative study with the United States 
where the concept of citizen lawsuits originated. The comparative study found that, the 
lawsuit -- known in the United States as citizen suits -- refers to a lawsuit that serves 
as a guarantee that enables citizens to participate in monitoring the implementation 
of environmental protection. Citizen suits are expected to motivate people and 
pressure state institutions to take appropriate actions. 22

  Citizen suits as they are known in the United States are different from citizen 
lawsuit as they are known as a form of representative action in Indonesia. Therefore, 
while procedurally there are similarities in that both require prior notification to filing 
a citizen lawsuit, citizen lawsuits in Indonesia and the United States have different 
scopes. The concept of “citizen” in citizen suits in the United States includes individuals, 
corporations, groups, and organizations, as long as they represent the public interest, which 
makes it possible for every American citizen to either be a plaintiff or a defendant.23  This 
is different from the concept of “citizen lawsuit” as the right of Indonesian citizens to file a 
lawsuit, which specifically restricts the lawsuits only to be filed against the government.24 

  Another country with a common law system that is commonly used as a comparison 
in the application of citizen lawsuits is India, where the law regulates the right of citizens 
to to file a lawsuit in the interests of the environment. In contrast to the United 
States, India specifically states that in the case of a lawsuit filed by the public and 
not a government institution, the lawsuit shall be filed with the purpose of submitting 
a complaint against the relevant government institution. The similarity between 
the procedures for filing a citizen lawsuit in India, the United States, and Indonesia 
comes in the requirement to provide notification before filing a lawsuit.25 

  Portugal, as a civil law country, recognizes the right to file a lawsuit similar to the 
citizen lawsuit, known as actio popularis (popular action), as regulated in Portuguese 
Law No. 83 of 1995. Actio popularis in Portugal can be filed as a civil, criminal, or 
administrative lawsuit, against certain matters, including the environment. In a lawsuit 
filed based on actio popularis, the parties may request restoration of environmental 
conditions if approved by the competent authorities following a hearing with all the 
parties concerned. Polluters must act on this recovery cost by preparing several 

22 Gail J. Robinson, “Citizen Suit Provision,” Case Western Law Review 37 (1987), hlm. 519. [515-535]

23 In general, the relevant regulations distinguish types of defendants based on the interests of the defendant 
whose rights are violated, including: (i) any party who violates the provisions of the law, and in this category the 
plaintiff can sue individuals, corporations, and the United States as a state; (ii) government officials (administrators) 
who fail to carry out their tasks optimally. Apart from these two categories, there are certain requirements 
that differ in each law in determining who can be a defendant. Compare Clean Air Act S. 304 (a), Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA). 310 (a), Clean Water Act S. 505 (a), Endangered 
Species Act S. 11 (g), Resource Conservation and Recovery Act S. 7002 (a), Safe Drinking Water Act S. 1449 (a), 
Surface Mining Control and Reclamation Act S. 520 (a).

24 Mahkamah Agung Republik Indonesia, “Class Action & Citizen Lawsuit,” Jakarta: Mahkamah Agung Republik 
Indonesia, 2009, p. 64.

25 India distinguishes the types of complaints against the occurrence of environmental violations in two areas, 
namely: (i) complaints from certain councils or government authorities, and (ii) complaints from any person directed 
to the relevant council or officials with prior notification of no less than 60 days.
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recovery measures, including the primary restoration measure, complementary 
restoration measures, and compensatory restoration measures. If full recovery 
is possible, the plaintiff cannot ask for other forms of compensation26  (see in full in Appendix 
6. Digest 3 Environmental Civil Court Decisions: Citizen Lawsuit).

10. Anti-Strategic Lawsuit Against Public Participation (SLAPP)

  In a mining case, the court was of the opinion that protests over environmental 
damage conducted with the proper protest permit cannot be denied, as stipulated 
in Article 66 of the Environmental Protection and Management (PPLH) Law, which 
regulates anti-SLAPP. This is referred to in Court Decision Number: 1934 K/Pdt/2015 
in the case of Bumi Konawe Abadi v. Daeng Kadir and Abdul Azis.

  Anti-SLAPP is the last topic in the digest of civil court decisions considering 
its separate provision in the PPLH Law. The provision is there to protect parties 
who take legal action in the interest of the environment from the threat of reports 
or countermeasures by reported parties.27 In the Supreme Court Decree on the 
Enforcement of Guidelines for the Handling of Environmental Cases, the SLAPP is more 
broadly defined as having the purpose to protect environmental advocates against general 
lawsuits, counterclaims, and reports of the protest as a criminal act.28 However, there is 
no specific legal instrument that clearly regulates the SLAPP procedure.

  In Indonesia, based on an analysis of a court decision containing Anti-SLAPP,29  the 
team found that: (1) SLAPP matters do not always have to be based on a request from 
the disputing parties; it can be based on judicial discretion; (2) anti-SLAPP is not strictly 
applied within the scope of legal procedures, but it also serves to protect the rights of 
the community although they may not be a plaintiff in the case; and (3) anti-SLAPP is 
considered in the final, not in the interlocutory, decision as stipulated in the Chief 
Justice Decree.

  The Digest of civil court decision related to Anti-SLAPP also includes comparisons 
of anti-SLAPP protection in Canada, the United States, and Australia. In Canada and 
the United States, anti-SLAPP is regulated at the state level and is not specific to 
environmental action. One of the states in Canada that is in the process of formulating 
a regulation on SLAPP is British Columbia,30 as is the case with the United States 

26 United Nations Economic Commission for Europe, Study on the Possibilities for Non-Governmental 
Organisations Promoting Environmental Protection to Claim Damages  in Relation to the Environment in Four 
Selected Countries, https://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/TFAJ_Study_env_
damage_final.pdf, p. 66, accessed on 10 March 2020

27 Indonesia, Law on Protection and Management of the Environment, Law No. 32 of 2009, State Gazette No. 
140 of 2009, Additional State Gazette No. 5059, Impl Gdlines Art. 66.

28 Supreme Court of the Republic of Indonesia, Decree of Chief Justice of the Supreme Court on Implementation 
of the Guidelines on Handling Environmental Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix Chapter IV, p.

29 Court Decisions Number: (1) 17/Pdt.G-LH/2016/PN.Mre; (2) 177/Pdt.G/2013/PN.Mlg; (3) 1934 K/Pdt/2015.

30 Ryan Patrick Jones, B.C. Legislature  Unanimously Passes Anti-SLAPP Legislation, https://www.cbc.ca/news/
canada/british-columbia/legislature-passes-anti-slapp-1.5049927 diakses 11 Maret 2020.

where there are several states that do not have anti-SLAPP regulations.31  Australia has 
an instrument called Protection of Public Participation Act that applies at the federal 
level and stipulates brief provisions on what SLAPP entails and what actions can be 
exempted from the Anti-SLAPP defense.32  The regulations in these countries stipulate 
that Anti-SLAPP is a general concept inherent in the protection of the right to freedom 
of speech. Thus, this right is guaranteed to anyone who voices their opinion regardless 
of whether the person concerned has filed for a reconvention lawsuit or has become 
a claimant/plaintiff in a case (see in full in Appendix 7. Digest 4 of Environmental Civil 
Court Decision: Anti-Strategic Lawsuit Against Public Participation).

11. Execution

  In a forestry case, the court was of the opinion that a mistake in the object of the 
lawsuit resulted in the court decision not having an executorial title (have no legal basis 
for execution of the particular claim) This is as referred to in Court Decision Number: 
16/Pdt.G/2017/PN.MBO in the case of PT Kallista Alam v. the Minister of Environment.

31 State Anti-SLAPP Laws, https://anti-slapp.org/your-states-free-speech-protection#scorecard accessed on 
11 March 2020.

32 The draft of the law can be accessed at http://www6.austlii.edu.au/cgi-bin/viewdb/au/legis/act/consol_act/
poppa2008360/.
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PART IV 
FINDINGS ON STATE 

ADMINISTRATIVE COURT DECISIONS  

A. Overview of Findings

  From the indexing and analysis of 164 court decisions on environmental 
administrative cases, the research team found various environmental issues that 
are often disputed in state administrative courts, namely:

Forestry

1. Destruction of forest areas;
2. Preservation of forest functions;
3. Utilization of forest products;
4. Application for ownership rights;
5. Protected forest area;
6. Geospatial information;
7. Forest area swap;
8. Forestry business permits.

Environment

1. Environmental damage;
2. Environmental pollution;
3. Environmental permits;
4. Reclamation permits;
5. Disturbance of public order;
6. Eviction.

Conservation of Biological Natural Resources and Their Ecosystem

1. Wildlife Conservation Permit

Mining

1. Mining business licenses;
2. Overlapping mining business licenses.

Plantation
1. Plantation business licenses;

2. Reservation of plantation land.

Other
1. Establishment of cultural heritage.

The claims were filed by:
1. Corporations (60 court decisions);
2. Individuals (50 court decisions);
3. Organizations (31 court decisions). See the full details of the parties attached in 
 Table 9.

  An assessment of the court decisions also found that the absence of an 
Environmental Impact Assessment (EIA) was the basis of the lawsuit most frequently 
used by the plaintiffs, especially in claims related to business licenses, which include 
54 court decisions. Apart from the EIA, other reasons that were also found as grounds 
for the lawsuit were:
1. The state administrative decision being challenged in the lawsuit is considered to have 
 induce or has the potential to be unfavorable to the plaintiff;
2. Defendants do not have the authority to issue the administrative decisions being filed;
3. Defendants issued the administrative decisions beyond their authority;
4. State administration officials who issued the administrative decisions have violated 
 the general principles of good governance.

  The research team found that the types of administrative decisions that were 
most frequently challenged were as follows:
1. Mineral and coal mining business permits (68 decisions);
2. Plantation business license (17 decisions);
3. Right to cultivate (14 decisions). See details of the types of state administration 
 decisions that are most frequently challenged in full in Table 10.

  Based on the category of the state administration official, it was found that 
the state administrative decisions that were frequently challenged at the state 
administrative court were as follows:
1. Regent Decree (39 court decisions);
2. Ministerial Decree (18 court decisions);
3. Governor’s Decree (15 court decisions);
4. Decree of the Head of Agency (10 court decisions);
5. Mayor’s Decree (9 court decisions)
6. Decree of the Head of Service (8 court decisions). See the details of the types 
 of state administration decisions that are frequently challenged based on the full 
 category of state administration officials in Table 11.

  In deciding state administration cases, apart from being based on statutory 
regulations, state administration judges also adhere to the principles of good governance.33  

However, from the the findings, the research team found that not all environmental 
administrative court decisions include principles of good governance in their legal 
considerations. Of the 164 court decisions indexed, principles of good governance 
were only considered in 77 court decisions, with the following details:

33 Article 53 paragraph (2) of Law No. 9 of 2004 on Amendments to Law No. 5 of 1986 on State Administrative 
Court in conjunction with Law No. 51 of 2009 on Second Amendment to Law No. 5 of 1986 on State Administrative 
Court.



2726

1. 9 first-level court decision;
2. 1 appeal court decision;
3. 46 cassation court decisions;
4. 21 judicial review decisions. See details of principles of good governance that are 
 most frequently used in court decisions in Table 12.

  In terms of the distribution of cases, environmental administrative claims are spread 
over 7 regional state administrative courts, namely:
1. Jakarta (26 cases);
2. Samarinda (23 cases);
3. Bandung (11 cases);
4. Banjarmasin (4 cases);
5. Palangkaraya (2 cases);
6. Serang (7 cases);
7. Pontianak (2 cases).

  The high number of environmental administrative cases that have entered the 
Jakarta State Administrative Court is due to:
1. Lawsuits that were filed against administrative decisions issued by the central 
 government, either the minister, the head of state agency/institution, or the 
 directorate general of ministries/institutions;
2. The Jakarta State Administrative Court also deals with complaints against state 
 administrative decisions issued by the Governor of Jakarta as well as heads of 
 government agencies, such as: Decree of the Head of the Indonesian Municipal Police 
 Unit (Polisi Pamong Praja), Head of Division, and Head of Services in the Provincial 
 and City Administration areas of Jakarta (Central, North, South, East, and West 
 Jakarta, and Seribu Islands).

  Of the 26 court decisions rendered by the Jakarta State Administrative Court, 15 
lawsuits were  successful, 7 were rejected, and 4 were declared inadmissible. Administrative 
decisions that are frequently challenged at the Jakarta State Administrative Court 
include:
1. State administrative decrees issued by the National Land Agency, mainly related to 
 land use rights.
2. State administrative decrees issued by the Ministry of Environment and Forestry, 
 mainly related to business permits and environmental permits.
3. State administrative decrees issued by the Governor of Jakarta, mainly related to 
 building construction permits, reclamation, natural tourism permits, and business 
 plans for development activities.

  Meanwhile, at Samarinda State Administrative Court, of the 23 court decisions 
rendered, 11 approved the lawsuit, 8 rejected the lawsuit, and 4 others were declared 
inadmissible. The administrative decisions that are most frequently challenged in 
Samarinda State Administrative Court were Regent Decrees on:
1. Mining business licenses;
2. Plantation business licenses;
3. Reclamation permits;
4. Permits for disposal of liquid waste into rivers,

5. Forest area lease-to-use permits
6. Building permits. See full details of environmental administrative judicial verdicts in  
 Table 14.

  Further assessment of the court decisions also found that the state administrative 
judges at the cassation level began to consistently carry out their function as a cassation 
level court, namely not examining facts but only examining the application of the law. Of 
the 103 cassation decisions assessed, 6 of them contain legal considerations saying that 
the cassation judges were not authorized to hear facts given their role as judex jurist.

B. Findings on Legal Problems 

  From the 164 court decisions indexed, the team found several legal considerations 
and interesting legal problems, namely:

1. Requirements for Granting and Appeal of Fictitious Positive Petition

  The state administration court recognizes mechanisms known as positive and 
negative fictitious mechanisms (tacit authorization vs rejection) for the decisions 
of state administration officials. According to Indroharto, a tacit administrative decision 
is the silence or inaction of a state administrative agency or official on any submitted 
application, although what is requested falls within their responsibilities.34 

  Fictitious implies that the state administrative decision being sued is actually 
intangible. It is the silence of a state administrative body or official which is equated 
with an actual written administrative decision. The negative fictitious indicates 
that the administrative decision being sued is considered to contain a rejection of the 
application submitted by an individual or civil legal entity to a state administrative body 
or official.35  This negative fictitious decision is regulated in Article 3 of Law No. 5 of 1986 
on State Administrative Judicial System.

  In 2014, the Indonesian House of Representatives together with the Government 
passed Law No. 30 of 2014 on Government Administration. Philosophically, this law 
aims to allow government administration officials to exercise their authority to the best 
of their ability for the welfare, prosperity and justice of the people. It will also become 
a material legal basis for every official in carrying out government administration to 
complement the formal law as regulated in Law on State Administrative Judicial System 
(Law No. 5 of 1986, in conjunction with Law No. 9 of 2004 and Law no. 51 of 2009). 36

34 Indroharto, Usaha Memahami Undang-Undang tentang Peradilan Tata Usaha Negara (Understanding Laws 
on State Administrative Judicial System), Jakarta, Sinar Harapan, 2000, p.185.

35 Irvan Mawardi, Keputusan TUN Fiktif Positif dan Akuntabilitas Administrasi Pemerintah (Positive Fictitious 
Decision and Accountability of Government Administration), (http://ptun-samarinda.go.id/index.php/layanan-
publik/42-ktun-fiktif-positif-dan-akuntabilitas-administrasi-pemerintah), accessed on 2 December 2015.

36 Government Statement in a Deliberation of the Government Administration Bill with the Home Affairs 
Committee of the Indonesian House on 25 February 2014, p. 4
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  However, it turns out that the Government Administration Law has several legal 
problems, especially those related to the state administration judicial system. In 
addition to regulating the material law of government administration, this law also 
regulates several provisions of procedural law (formal law) that are contradictory 
with the provisions of state administrative judicial system as regulated in the State 
Administrative Judicial System Law, one of which is regarding fictitious decisions. If the 
State Administrative Judicial System Law recognizes a negative fictitious institution, 
the Government Administration Law recognizes positive fictitious decisions, i.e. the 
silence of state administration officials legally considered to have granted an application.

  The silence of state administration officials as stated in the Government 
Administration Law is not automatically approved. Article 53 paragraph (4) of the 
Government Administration Law stipulates that in order to obtain an acceptance of 
an application, the applicant shall submit an application to the court. However, the 
law does not further regulate whether the judge is obliged to grant the application.

  To fill the legal gap on this matter, the court decisions and Decrees of the 
Supreme Court have provided guidelines on the acceptance or rejection of an application as 
contained in Court Decision Number: 175 PK/TUN/2016 and 341 K/TUN/LH/2017, as well 
as Decree No. 8 of 2017 on Guidelines for Procedures to Obtain Decisions on Acceptance 
of Applications to Obtain Decisions and/or Actions of Government Agencies or Officials. 
In both the Court Decision and the Supreme Court Decree, the Supreme Court was of the 
opinion that the application is not automatically required to be granted. It still needs to be 
examined and assessed to check whether all the requirements are met. The main reason 
for this is because the “positive-fictitious” provision in the Government Administration 
Law is intended to improve the quality of services that are based on law, and thereby 
overcome bad precedents around public services when applications were granted without 
proper legal procedure, taking advantage of the officials’ inactivity in providing services. 37

  The court decision on these fictitious positive decisions is final and binding. There 
are no legal remedies for appeal, cassation, or judicial review. A full discussion on this is 
attached in Appendix 8: Digest 1 of the Environmental State Administrative Court Decision.

2.  Elements of Actual Losses in Environmental Cases

  One of the interesting legal aspects that the research team found in the indexing 
of state administration court decisions is the requirement for a real loss resulting 
from the issuance of a state administrative decision in environmental state 
administrative disputes. This is an interpretation of Article 53 paragraph (1) of Law 
No. 5 of 1986 on State Administrative Judicial System, as amended by Law No. 9 
of 2004, most recently through Law No. 51 of 2009. This article stipulates that:

“A person or civil legal entity who feels that their interests have 
been harmed by a state administrative decision can file a written 
lawsuit to the competent court, containing demands that the disputed 
state administrative decision be declared null and void, with or without a 

37 Legal considerations of Court Decision Number: 175 PK/TUN/2016.

claim for compensation and/or rehabilitation.”

  The paradigm saying that “there must be a real loss” as a condition to challenge a 
state administrative decision has been extended since the enactment of the Government 
Administration Law. Article 87 e of the Government Administration Law provides that:

“With the enactment of this Act, the State Administrative Decision as 
referred to in Law No. 5 of 1986 on State Administrative Judicial 
System as amended by Law No. 9 of 2004 and Law No. 51 of 2009 
shall be interpreted as:
......
e. A decision that has the potential to have legal consequences.” 38 

  In practice, the research team found that not all judges paid attention to Article 
87 e of the Government Administration Law, as found in the following court decisions:
a. Court Decision Number: 36/G/LH/2018/PTUN.SMD, dated 3 April 2019, in the case of 
 Dudin Waluyo Asmoro Santo v. the Mayor of Samarinda;
b. Court Decision Number: 40/G/2018/PTUN.JPR, dated 6 February 2019, in the case 
 of CV. Alco Timber Irian v. the Director of Fees and Distribution of Forest Products, et al;
c. Court Decision Number: 41/G/LH/2018/PTUN.PBR, dated 28 January 2019, in the 
 case of the Environmental and People’s Legal Aid Foundation (YLBHR) v. the Head 
 of Indragiri Hilir Regency One Stop Integrated Services, et al;
d. Court Decision Number: 151 K/TUN/2014, dated 22 May 2014, in the case of the 
 Indonesian Forum for the Environment (WALHI) Foundation v. the Governor of Bali.

  Legal considerations in these court decisions essentially state that the plaintiff 
must be able to prove that they have suffered a real loss as a result of the issuance 
of the state administrative decision. Contrary to this, Article 87 e of the Government 
Administration Law stipulates that even state administrative decisions that have the 
potential to cause legal consequences can be disputed at the State Administrative Court.

  In relation to this matter, based on their characteristics, environmental matters 
constitute unique cases where the losses that arise can be predicted although they may 
not visible in the beginning. For example, the impact of building a factory that discharges 
liquid waste into the river may not be directly felt when the factory has just discharged 
its waste into the river. The consequences can only be felt after a while. The effects of 
the disposal, however, can be predicted from the beginning of the factory’s operation. 
If the environmental lawsuit can only be submitted after the consequences of the 
pollution have occurred, then there will be more losses arising from the act. Therefore, 
“potential losses” are appropriate in environmental matters to prevent adverse 
impacts on the environment. A complete discussion of the element of loss is attached 
in Appendix 9: Digest 2 of Environmental State Administrative Court Decisions.

38 For a full explanation, see Institute for Judicial Independence and Advocacy, Policy Paper on the Legal 
Status of Recommendation of the State Civil Apparatus Commission in Disputes at the State Administrative Court, 
Jakarta: LeIP, 2017.
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3.  The Period of Time for Filing a State Administrative Lawsuit

  Article 55 of Law No. 5 of 1986 (State Administrative Judicial System Law) states: 
“A lawsuit can be filed only within a period of ninety days from the date of receipt or 
announcement of the decision of the state administrative agency or official”. In dealing 
with environmental cases, this 90 (ninety) day period is often a problem, especially 
regarding the starting date of the period.

  One of the interesting findings in the study of these court decisions is the legal 
considerations of the Supreme Court in Court Decision No. PK/TUN/2016 in the case of 
Joko Prianto, et al v. the Governor of Central Java and PT. Semen Indonesia, which was 
decided on 5 October 2016. In the legal consideration section of the court decision, the 
Panel of Judges led by Dr. Irfan Fachruddin, S.H., C.N., was of the opinion that in examining 
the timeframe for filing a lawsuit in environmental cases, judges should base their 
decision solely on Article 55 of the State Administrative Judicial System Law. According 
to the judges, the state administrative disputes in the environmental sector are 
special cases with special characteristics, which are different from state administrative 
disputes in general. Therefore, apart from consideration of Article 55 of the State 
Administrative Judicial System Law, judges must also pay attention to Article 89 
paragraph (1) of Law No. 32 of 2009.

  The Panel of Judges also believed that in accordance with the special characteristics 
of environmental state administrative disputes, factual elements of pollution and/or 
environmental damage are not absolute elements, because environmental state 
administrative disputes are administrative in nature. In other words, what is being 
tested is the administrative aspect of the environmental permit of the disputed 
object. Therefore, the grace period for filing a quo lawsuit is calculated as 90 (ninety) 
days from the time the potential risk/potential loss on the facility is identified 
as a result of the issuance of an Environmental Permit for the disputed object.

4.  Public Disclosure Obligation of Environmental Permit Through Multimedia   
 Outlets

 Article 49 of Government Regulation No. 27 of 2012 on Environmental Permits 
stipulates that every environmental permit issued by the minister, governor, or regent
/mayor shall be announced through mass media and/or multimedia outlets. The 
announcement shall be made within 5 (five) working days from the date of issuance.

  In practice, state administration officials interpret Article 49 of the Government 
Regulation in isolation. This means that, following an announcement in mass media 
and/or multimedia outlets, state administrative officials think that they have fulfilled 
their responsibility. They don’t think they have the obligation to disseminate the permit 
directly to the people who will potentially be affected the most. State administrative 
officials tend to assume that everyone has the same level of technological literacy, 
completely disregarding the fact that many people are not quite as technology-savvy.

  In response to the aforementioned problem, the court has asserted that every 

issuance of environmental permits shall be announced through mass media and 
multimedia outlets. However, according to the Supreme Court, in conducting 
dissemination, state administrative officials must also consider the level of education 
and culture of people in the village who are generally traditional farmers and don’t have 
as much access to the internet and newspapers. The government cannot generalize 
all people to be equally informed about the environmental permit and its impact on 
the environment. This is provided in Court Decisions Number: 99 PK/TUN/2016 and 
465 K/TUN/LH/2018. A full explanation of the court’s stance is attached in Appendix 
10: Digest 3 of the Environmental State Administrative Court Decision.

5.  Application of Principles of Good Governance in Environmental Cases

  Principles essentially play an important role in filling a legal void or addressing 
legal obscurity.39 Therefore, the existence of Principles of Good Governance (PGG) is 
very important when a state administrative judge examines a case of which the legal 
basis has not been explicitly regulated in statutory regulations (vacuum of norm), 
or when the regulation exists but it is very vague (vagueness of norm). 40 

  Law No. 5 of 1986 does not explicitly regulate PGG. They began to be strictly 
regulated in legislation since the enactment of the State Administrative Judicial System 
Law in 2004. The recognition of PGG as a positive legal norm will be very useful for judges 
in exercising judicial independence and the power to assess every government action 
deemed to be taken arbitrarily; against the law; or in abuse of power, with proper and 
accurate considerations, as well as clear indicators and due prioritization of legal certainty.41 

  In handling environmental administrative cases, judges also often use PGG to 
assess state administrative decisions or actions. The research team found that the 
principles of legal certainty and accuracy are the most frequently used PGG by 
judges in legal considerations. At the cassation level, for example, the principle 
of legal certainty was found to be used in 36 court decisions, while the principle 
of accuracy was found to be used in 26 court decisions. Furthermore, the Supreme 
Court also frequently uses other principles, such as professionalism, accountability, 
and impartiality in adjudicating state administrative cases. PGG is most often used 
in environmental cases related to environmental permits; plantation business licenses; 
mining licenses; environmental pollution; and environmental damage.

  However, the research team also found that there were far more environmental 
administrative court decisions that were rendered without due consideration 
of PGG. Of the 19 decisions rendered at the first level, for example, only 9 considered 
PGG. At the appellate level, out of 10 decisions, only 1 considered PGG. Meanwhile, 
at the cassation level, out of 103 decisions, only 46 considered PGG. At the judicial 
review level, out of 35 decisions, only 21 considered PGG.

39 Cekli Setya Pratiwi, dkk, Penjelasan Hukum Asas-Asas Umum Pemerintahan yang Baik (Legal Explanation 
of Principles of Good Governance), Jakarta: LeIP, 2016, p. 21

40 Ibid.

41 Ibid.
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6. Licensing

  The research team also found some interesting legal considerations in the 
environmental state administrative court decisions related to licensing, namely:
a. The issuance of a state administrative decision on waste disposal permit shall 
 be based on an impact assessment of waste water disposal on fish farms, animals 
 and plants, soil and groundwater quality, and public health. This is referred to in 
 Court Decision Number: 187 K/TUN/LH/2017.
b. A decision regarding a license ends if the decision is: returned, revoked, and expires. 
 This is as referred to in Court Decision Number: 273/G/2017/PTUN-JKT. Direct 
 termination of a business license is a form of arbitrariness. According to the court, 
 before a business license is terminated, state administrative officials shall impose 
 administrative sanctions in stages, such as a warning. If the said warning is not 
 followed  through, it can be followed up with a second sanction in the form of 
 temporary suspension of business activities. This is referred to in Court Decision 
 Number: 37/G/2017/PTUN-PLG.
c. Granting the forest area lease-to-use permit is not the responsibility of the regional 
 government, but the Minister of Environment and Forestry. The Leuser forest area 
 lease-to-use permit cannot be justified as it contradicts Article 150 of Law No. 11 of 
 2006 on Aceh Government and District Administration, which states: a forest 
 exploitation permit shall not be issued in the Leuser ecosystem. This is as referred 
 to in Court Decision Number: 7/G/LH/2019/PTUN.BNA

7.  Environmental Impact Assessment (EIA)

  As regards environmental impact assessments (EIA), the research team found 
some interesting legal considerations, namely:
a. The issuance of a business license is defective if it is not equipped with the 
 environmental paperwork of an Environmental Impact Assessment as provided in 
 the prevailing laws. This is referred to in Court Decision Number: 409 K/TUN/2015.
b. The EIA Commission shall include representatives of the potentially-affected 
 community, as referred to in Court Decision Number: 580 K/TUN/2018.

8.  Public Information Related to the Environment

  As regards public information related to the environment, the research team found 
the following interesting legal considerations:
a. Business Utilization Rights (HGU) do not include information that is exempted from 
 being required to be publicly disclosed as referred to in Article 11 paragraph 
 (1) C of Law Number 14 of 2008 on Openness of Public Information. This is referred 
 to in Court Decision Number: 121/K/TUN/2017.
b. Geospatial information or maps in shape file format do not have legal force 
 since they have not been approved by the competent authority. Therefore, 
 disseminating geospatial information in that format is prohibited, as referred 
 to in Court Decision Number: 239/K/TUN/2017. This court decision is considered 
 to contradict the spirit of openness of public information, especially public 

 information related to the environment and therefore needs further attention.42 

9.  Mining Activities for Strategic Purposes

  The research team also found legal considerations related to large-scale 
government activities that have an impact on the environment, namely in Court Decision 
Number: 039/G.PLW/2017/PTUN.Smg. In this decision, the court decided that, in 
principle, mining and drilling above Groundwater Basins cannot be justified. However, in 
the very strategic interests of the people and the country, according to the panel of judges, 
it can be exempted by very strict restrictions in certain and measurable ways so as not 
to interfere with the aquifer system. Determination of an environmental permit should be 
accompanied by an approval from the authorized official who determines the status 
of an area. The approval serves both as a policy and political basis of support for the 
environment and development. It also signifies the urgency of the national and social 
interests of the country.

 

42 An interview with ICEL research team, 17 May 2020.
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PART V 
FINDINGS ON CRIMINAL COURT DECISIONS

A. Overview of Findings 

  Referring to the expansion of the scope of environmental cases applied by the 
Supreme Court as described in the General Findings of Environmental Case Court 
Decisions (page 10), for the purpose purpose of report-writing, the research team 
divided cases into different categories of environmental criminal cases as follows:
a. Criminal cases as regulated in the Environmental Protection and Management Law;
b. Criminal cases as regulated in Law No. 41 of 1999 on Forestry and Law No. 18 of 
 2013 on the Prevention and Eradication of Forest Destruction under the classification of
  “Forestry”;
c. Criminal cases as regulated in Law No. 4 of 2009 on Mineral and Coal Mining 
 under the classification of “Mining”;
d. Criminal cases as regulated in Law No. 22 of 2001 on Oil and Gas under the classification 
 of “Oil and Gas”;
e. Criminal cases as regulated in Law No. 5 of 1990 on Conservation of Biological 
 Natural Resources and their Ecosystems under the classification of “Biological 
 Resource Conservation”;
f. Criminal cases as regulated in Law No. 31 of 2004 on Fisheries under the 
 classification of “Fisheries”;
g. Criminal cases as regulated in Law No. 12 of 1992 on Plant Cultivation Systems 
 under the classification of “Plant Cultivation Systems”;
h. Criminal cases as regulated in Law No. 39 of 2014 on Plantation under the 
 classification of “Plantation”; and
i. Cases outside the above classification will be classified under “Others.”

  From these criteria, the research team has downloaded 436 court decisions 
consisting of 303 first-level judicial verdicts and 133 cassation-level decisions. 
The first level judicial verdicts focused on are the ones registered from 2017 to 2019,43  

while the cassation decisions are from 2015 to early 2019. 44 

  Of the 436 court decisions, the most prevalent types of cases were criminal cases 
based on the Law on Forestry, both of which are regulated in Law No. 41 of 1999 and 
Law No. 18 of 2013, which constitute as many as 220 court decisions. The second 
highest type of case was the mining cases, with 70 court decisions altogether. Meanwhile, 

43 Apart from the court decisions from 2017 to 2019, the researchers also received 3 court decisions from 2013 
and 2014 from the ICEL database.

44 The range of years for indexed cassation decisions is longer than the decisions in the court of first instance 
because long before the environmental court decision indexing activity began, the research team already had 
obtained the data on cassation decisions first.

53 court decisions are related to environmental crimes as regulated in Law No.32 of 
2009. See the full details of criminal court decisions based on case types in Table 14.

  Based on the distribution of cases by court, the environmental case court decisions 
are distributed across 179 district courts in 33 provinces. The top 5 provinces that tried 
environmental criminal cases are: East Java (89 court decisions); Central Java (41 court 
decisions); Riau (39 court decisions); West Kalimantan (33 court decisions); and Jambi 
(18 court decisions). See full details in Table 15.

 The Bengkayang District Court in West Kalimantan is the district court with highest 
number of court decisions in environmental criminal cases. The types of environmental 
cases found in this court are quite diverse, including environmental, forestry, mining, 
biological resource conservation, and fisheries crimes. The second district court that 
adjudicated most environmental criminal cases was the Bojonegoro District Court in East 
Java, with 12 court decisions rendered. Almost all of the types of cases found in Bojonegoro 
District Court were forestry cases (11 court decisions), while the rest were mining cases. 
See details of the top 10 court districts found to adjudicate environmental criminal cases 
in Table 16.

  From the downloaded court decisions, the research team found that the conviction 
rate of environmental criminal cases at the first level was 88%, or 381 of 436 decisions. 
The largest type of cases that were acquitted or not proven were forestry criminal 
cases, totaling 27 court decisions or 12.3% of the total forestry criminal cases recorded 
(see details of conviction rates in court of first instance in full in Tables 17 and 18).

  Based on the types of sentences imposed, the majority of the defendants were 
sentenced to imprisonment (365 defendants) and fines without imprisonment (15 
defendants), while 1 case experienced a technical error, making the term of sentence 
illegible.45  The cases that resulted in a fine are generally cases with corporate defendants 
(10 defendants) and natural persons, who were only sentenced to a fine without 
imprisonment (5 defendants).

  To minimize the bias in calculating the amount of imprisonment imposed, the 
research team divided the range of sentences into 3 groups: under 1 year, 1 to 5 years, and 
above 5 years. From this categorization, the data  indicates that the majority of cases 
were decided in the first and second instances. See details of court decisions 
based on terms of imprisonment in Table 19.

  Meanwhile, if the average amount of the sentence imposed is drawn for each range, 
the data show the following information: the average term of imprisonment imposed under 
1 year is 0.5 years; 1 to 5 years is 1.6 years; and over 5 years is 6.9 years of imprisonment 
(See the complete breakdown of average term of imprisonment in Table 20). The 
longest term of imprisonment imposed was found in a forestry case, which is 8 years.46 

45 The court decision that contains a writing error was Court Decision No. 480/Pid.B/LH/2019/PN.Rgt rendered 
at Rengat District Court. In the court decision, the term of sentence is written in dots.

46 The forestry court decision referred to is Court Decision No. 533/Pid.Sus/2016/PN.Rap (data obtained from 
Cassation Decision No. 443 K/Pid.Sus-LH/2017) and 29/Pid.Sus/2016/PN.Kdl (data obtained from Cassation Decision 
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  Of the 436 court decisions assessed, 26 were related to corporate criminal 
acts. The cases fall into 3 types of cases, namely environmental crimes, forestry 
crimes, and mining crimes. Of the 26 court decisions related to corporations, the 
research team found that not all of those accused were the corporations themselves. 
14 of the court decisions were rendered against corporations, while 12 others were 
charged to the corporate managers and/or corporate employees, i.e. defendants 
who were convicted for their position as managers of the corporation suspected 
of committing the crime. See details of the environmental corporate criminal court 
decisions based on the type of defendant and the type of case in Table 21. An 
analysis of problems in corporate crime is discussed separately in this research report.

  In terms of the form of illegal conduct, the research team found that the forms of 
conduct accused in environmental criminal cases varied widely. The team found at least 
56 forms of environmental crimes based on the type of crime. The forms of these actions 
are as follows:

1. Types of Environmental Crime Actions

  The research team found 58 convictions that were charged and decided based on 
the PPLH (environment) Law. From the 58 court decisions, 6 types of actions were charged, 
in which the most common actions were violations of the management of hazardous toxic 
waste, which constitute 18 court decisions. The second highest cases are illegal dumping or 
waste-dumping into environment without proper permits. See details on the number of court 
decisions in environmental criminal cases based on the types of actions in full in Table 22.

  Environmental criminal cases are the cases most commonly found to be related
to corporations. Of the 26 environmental criminal court decisions based on those found 
to be related to corporations, 17 were environmental cases that are generally related 
to illegal dumping. Of the 17 decisions, 8 of them were charged against corporations,  
while the remaining 9 had corporate managers as the defendants.

  The research team also found that many environmental criminal cases were also 
related to individual non-corporate businesses, particularly violations of hazardous 
and toxic waste management, illegal dumping, and environmental pollution, in which 
the defendants committed their actions as small business entities (MSMEs), such as 
individual businesses of plastic bottle recycling, pulp recycling, and used oil recycling.47 

  Based on the environmental criminal court decisions studied, the research team 
found that cases related to hazardous toxic waste management, illegal dumping, and 
doing business without a proper environmental permit, are highly associated with 
administrative matters. It is not uncommon for these actions to occur due to the 
defendant’s ignorance of the type of business that requires an environmental impact 
assessment. This can be seen in Court Decision No. 1/Pid.B/LH/2019/PN.Mjn, in 

No. 1863 K/Pid.Sus-LH/2017).

47 See Court Decision No. 2206 K/Pid.Sus.LH/2015; Court Decision No. 146/Pid.B/LH/2018/PN.Skh; Court Decision 
No. 115/Pid.B/LH/2019/PN.Slt.

which the defendant was accused of operating a crab farm business without meeting 
the EIA requirement; and Court Decision No. 40/Pid.B/LH/2019 PN.Grt on a camping 
business, as well as several other court decisions.

  Based on the location of the cases, environmental criminal cases were found in 17 
provinces. The district court that tried most of these cases was the East Java province 
(13 court decisions), followed by Riau and West Java (10 court decisions each). 
See the full distribution of environmental criminal cases by province in Table 23.

  Environmental criminal cases that are mostly found in East Java are violations 
of hazardous toxic waste management (9 court decisions). Meanwhile, most of the 
environmental crime cases found in Riau are land fires. Court decisions on land fires 
in Riau province were divided into 2 types: 4 decisions are related to intentional 
or negligent land burning; and 3 court decisions related to environmental pollution 
(exceeding environmental quality standards). See the full details in Table 24.

2. Types of Forestry Crime Actions

  The research team found 221 forestry criminal court decisions consisting of 19 
types of actions.48 Of the 19 kinds of actions, the dominant cases were illegal transport 
of forest products (81 court decisions), illegal logging (77 court decisions), and 
plantations in forest areas (13 court decisions). Meanwhile, specifically for forest fires, 
8 court decisions were found. See details of forestry crimes by form of action in full in 
Table 25.

  The research team found that verdicts in forestry criminal cases were distributed 
across 29 provinces. The top 5 provinces are East Java (51 court decisions), Central Java 
(30 court decisions), Riau (16 court decisions), West Kalimantan (14 court decisions), 
and West Sumatra (13 court decisions). See the full details in Table 26.

  Forestry criminal cases that dominate in East Java are illegal logging (26 court 
decisions) and undocumented transport of forest products (19 court decisions). Similar 
case dominance is also found in Central Java. Meanwhile, the forms of forestry 
crimes in Riau are quite diverse, in which apart from the two types of cases, forest 
fires were also found (2 court decisions) along with illegal plantations in forest 
area (4 court decisions). As regards forest fire cases that were prosecuted and 
decided based on the Forestry Law, they were found in 5 provinces: Central Java 
(1 court decision), Riau (2 court decisions); North Sumatra (1 court decision); 
Jambi (3 court decisions) and Bali (1 court decision). See the full details in Table 27.

  The research team found that from the judicial verdicts at the first instance level, 
85% or 188 of them resulted in guilty verdicts; 12% or 27 cases were proven not guilty 
(acquitted); and 2.7% or 6 cases were dismissed. The most cases that resulted in 
acquittals were cases of illegal or undocumented transport of forest products 
(11 court decisions). See the classification of forestry criminal court decisions based 

48 The forestry crime referred to here is a crime act regulated both in Law No. 41 of 1999 on Forestry and Law 
No. 18 of 2013 on Prevention and Eradication of Forest Destruction.
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on types of violations  in full in Table 28.

  Generally, the penalties imposed in forestry criminal cases are imprisonment and 
fines. The range of terms of imprisonment imposed globally is between 3 months and 8 
years. However, based on the findings, three court decisions only imposed fines without 
imprisonment, such as in cases with corporate defendants, which can only be sentenced 
to a fine. 49 The research team found that most courts handed down sentences between 1 
and 5 years of imprisonment (53 court decisions), with an average term of imprisonment 
of ± 1.26 years or ± 1 year and 3 months in prison for the act of undocumented transport 
of forest products. Meanwhile, for illegal logging, the sentence imposed is quite balanced 
between those sentenced to under 1 year of imprisonment (32 court decisions) and 
between 1 to 5 years of imprisonment (39 court decisions). In cases of illegal logging with 
sentences ranging from 1 to 5 years, the average sentence imposed is 1.26 years or 1 
year and 3 months of imprisonment, whereas in the case of forest fires, the sentences 
ranged from 6 months, to 1 year and 1 month in prison. See the full details in Table 29.

  In the forestry crime verdicts studied, 3 cases were found with corporations as the 
defendant. These cases are related to the act of undocumented transport of forest 
products and misuse of wood documents.50 

3. Types of Plantation Crimes

  The research team found 26 plantation criminal court decisions for crimes 
in 4 different categories, namely land burning, illegal control of plantation areas; 
illegal logging on plantation areas; and harvesting of plantation products. See the 
details of plantation crimes by type in Table 30. Plantation criminal cases were 
found in 9 provinces, with the largest number of provinces being Riau and West 
Kalimantan (6 court decisions each). See the full details in Table 31.

4. Types of Mining Crimes

  Crimes in the mining sector (prosecuted by Law No. 4 of 2009 on Minerals and Coal) 
represent the second highest category of convictions after forestry. The 70 mining criminal 
court decisions found by the research team were tried by 50 district courts in 21 provinces.

  The provinces with the most mining cases were East Java (10 court decisions), 
followed by West Kalimantan (9 court decisions); and Riau (6 court decisions). Meanwhile, 
the district courts that tried the most mining criminal cases were Bengkayang 
District Court in West Kalimantan (6 court decisions) and Rengat District Court in Riau 
Province (4 court decisions).51  See the full details in Table 32.

49 The three court decisions were Court Decisions No. 102/Pid.B/LH/2018/PN.Mpw in the case of PO Sumber 
Rezeki; Court Decision No. 2182/Pid.B/LH/2019/PN.Sby with the defendant PT Rajawali Papua Foresta; and Court 
Decision No. 2183/Pid.B/LH/2019/PN.Sby with the defendant PT Mansinam Global Mandiri.

50 Ibid.

51 Full data is attached.

  Of the 5 categories of mining crimes, the research team found illegal mining (59 
court decisions) to be the top mining crime. See the number of mining criminal court decisions 
by category  in full in Table 33.

5. Types of Biological Resource Conservation Crimes

  Of the 426 environmental criminal court decisions, there were 43 Biological 
Resource Conservation (BRC) criminal court decisions that were decided by 39 court 
districts (1 to 3 cases in each district court) distributed across 19 provinces. The 
province with the highest BRC criminal cases is East Java (10 court decisions). 
See the full details in Table 34.

  The research team found 12 forms of BRC crimes, which are generally related to 
protected animals. The dominating types of crimes are illegal captivity or ownership of 
protected animals (11 court decisions) and illegal protected wildlife trade. See the full 
details in Table 35.

  The types of animals traded and kept illegally varied, ranging from poultry (parrots, 
white cockatoo, violet-necked lory, white starlings, crested serpent eagles), reptiles 
(komodo dragons and estuarine crocodiles), to mammals (jungle cats; proboscis 
monkeys; slow lorises; and other protected species). Meanwhile, the trade of dead 
protected wildlife was found to be related to pangolin skins; tiger skins, and leopard skins. 
As for protected plants, 2 court decisions were found to be related to the logging of agar 
wood and rattan trees. 52 

  The research team found that the conviction rate in BRC criminal cases was 
significantly high at 100% rate. Generally, the perpetrators were sentenced to an 
imprisonment of under 2 years; 1 year (28 court decisions) and 1-2 years (14 court 
decisions). Some cases, however, were sentenced to imprisonment of more than 2 years, 
such as those related to the trade in Sumatran tiger skins (2 court decisions).53  In addition, 
there was also 1 case where only a fine of Rp.1,000,000 (one million rupiah) was 
imposed, which was an illegal ownership case of white starlings.54 

6. Types of Oil and Gas Crimes

  The research team found 8 court decisions related to violations of the Oil and 
Gas Law. The dominant forms of oil and gas crimes include 4 types of activities: illegal 
trade of oil and gas, misuse of subsidized fuel, illegal processing of crude oil, and illegal 
exploration and/or exploitation of oil and gas. See the full details in Table 36.

52 Court Decision No. 16/Pid.B/LH/2019/PN.Adl at Andoolo District Court. In this case, the defendant was found 
guilty of cutting down rattan trees in the Tanjung Batiloko Wildlife Sanctuary. The type of rattan tree is not of the 
protected type, but the Andoolo District Court stated that while the rattan is not a protected plant species, it is 
located in a natural resource conservation area, making it a protected plant.

53 These court decisions are Court Decision No. 127/Pid.B-LH/2018/PN.Ttn and Court Decision No. 905/Pid.B/
LH/2018/PN.Mdn.

54 See Court Decision No. 14/Pid.B/LH/2019/PN.Srp.
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  Oil and gas crimes were found to be distributed across 5 provinces, with South 
Sumatra as the region with the highest number of cases (4 court decisions), in which 
the Sekayu District Court rendered decisions related to illegal processing of crude oil 
(3 court decisions) and Palembang District Court (1 court decision). Meanwhile, other 
provinces each only rendered 1 court decision. See the full details in Table 37.

  Of the 8 court decisions on oil and gas criminal cases, it was found that 1 was 
prosecuted and decided not based on the Oil and Gas Law (Law No. 22 of 2001) but by 
the Shipping Law (Law No. 17 of 2008), namely Court Decision No. 539/Pid.B/LH/2018/
PN.Plg, which was decided by the Palembang District Court. In this case, the defendant 
was charged alternatively with the Shipping Law and the Oil and Gas Law for the act 
of shipping subsidized fuel. The Palembang District Court classified this as an 
environmental case (code LH) allegedly because a violation of the Oil and Gas Law 
was listed in one of the prosecutors’ indictments. The defendant was found guilty by the 
Palembang District Court for violating the Shipping Law, i.e. transporting dangerous 
goods not in accordance with shipping requirements. 55

  The eight court decisions of the Oil and Gas criminal cases found the defendant guilty 
and sentenced him/her to imprisonment (7 court decisions), generally under 1 year, except 
for cases of illegal oil and gas exploration/exploitation, which involved sentences of 
imprisonment of 1.5 years. Meanwhile, 1 other conviction imposed a fine of Rp. 12,000,000 
(twelve million rupiah). 56

7. Types of Plant Cultivation System Crimes

  The research team found 1 decision related to a crime as regulated in Law No. 12 
of 1992 on Plant Cultivation System, namely Court Decision No. 147/Pid.B/LH/2018/
PN.Rgt which was decided by Rengat District Court. In this case, the defendant was 
accused of violating the Law on Plant Cultivation Systems for distributing fertilizers 
without a permit. The defendant was a driver who was asked to deliver fertilizer 
for a fee of Rp.100,000 (one hundred thousand rupiah) by another party. It was 
then found that the fertilizer did not meet the specified requirements. The defendant 
was found guilty and was sentenced to 1 year and 2 months term of imprisonment.

B. Findings on Legal Problems

  Of the 436 environmental criminal court decisions studied, the research team 
found several noteworthy legal problems, which are those related to convictions against 
corporations and/or corporate management. These problems include 3 types of criminal 
acts, namely the crimes as regulated in the Environmental Protection and Management 
Law, the Forestry Law; and the Mining law.

55 In this decision, it was not clear why the panel of judges considered the transporting dangerous goods 
requirements were not fulfilled. There is no consideration of whether the transportation of fuel actually did not 
meet the requirements. See Court Decision No. 539/Pid.B/LH/2018/PN.Plg, particularly pages 10-12.

56 Court Decision No. 516/Pid.B/LH/2019/PN.Sky.

  Another legal problem that was also found was related to the act of land or forest 
burning, which is regulated in more than one law, and in practice has led to legal 
uncertainty with regard to which provisions are applicable. The list of legal problems 
on 436 environmental criminal court decisions include the following:

1. Corporate Crimes

  As previously mentioned, the research team found 26 environmental criminal court 
decisions related to corporations in the environmental, mining, and forestry sectors. 
However, of the 26 court decisions, not all of the defendants were the corporations 
themselves. The court decisions that put corporations as defendants were found in only 
14 cases, while the rest had the following parties as defendants: corporate managers 
(9 court decisions); corporate employees/manager level) (1 court decision); branch office 
manager (1 court decision), and corporate management and employees (1 court decision).

  Environmental criminal cases related to corporations are generally found in the 
environmental and forestry sectors. Of all these cases, those that are charged with 
the Environmental Protection and Management Law typically include land burning, 
illegal dumping, business operation without a proper environmental permit, and 
management of hazardous and toxic waste. Meanwhile, corporate criminal cases charged 
with the Forestry Law revolve around charges against corporations for illegal 
transportation of forest products.

 The problem that is found in cases related to corporate crime, whether in 
environmental, forestry, or mining crime cases, is the determination when the criminal 
responsibility should either be on the corporation or the corporate management. In Court 
Decision No. 1199 K/Pid.Sus.LH/2016, for instance, the director, deputy director, and an 
employee responsible for environmental affairs of PT. Pusaka Jaya Palu Power were all 
charged because the company, which operates in the steam power plant sector, dumped 
its waste into the environment without the proper permit. In this case, it is quite clear that 
the act constitutes a corporate crime, but only the management of the corporation became 
the defendant. Similar problems are also found in the Cassation Court Decision No. 2733 
K/Pid.Sus.LH/2016. In this case, the defendant H. Chairul Anam was the director of a used 
oil and asphalt waste management company called PT. Harapan Sembilan. The business 
of PT. Harapan Sembilan was run without a hazardous toxic waste management permit.

  Of the 9 court decisions that put corporate management as defendants at the 
level of the board of directors and below, all were prosecuted with imprisonment 
and fines with varying severity of sentences. The 6 defendants who managed the 
corporation were acquitted or released at the first level, but at the cassation level all 
were found guilty and sentenced to imprisonment and fines.

  The unclear parameters used when a criminal act can be prosecuted against a 
corporation and when it can be prosecuted only or collectively against the corporate 
management raise some legal certainty issues. This is especially true if the charges 
against the corporate management are filed solely because of their position as corporate 
management and not because they have actively committed a criminal act. This is clearly 
seen, for example, in the Supreme Court Decision No. 2303 K/Pid.Sus.LH/2016 below.
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“That, the reasons for the consideration are not in accordance 
with the provisions regarding the organizational structure and 
responsibilities of the leadership (branch) of the company. As a 
leader, he is responsible for all the activities or operations of the 
company that he leads. Is it stipulated in the provisions of the 
Limited Liability Company Law that the Director is responsible for 
representing the company, both inside and outside the court. The 
Court of First Instance shall not release the criminal responsibility 
of Defendant I as the head of a branch of PT. National Sago Prima 
(PT.NSP);

Whereas, whether Defendant I understands the matters relating to 
both the factory and hazardous and toxic factory waste cannot 
be a reason for eliminating the criminal responsibility of Defendant I. 
The branch company of PT. National Sago Prima (PT.NSP) led by 
the Defendant was engaged in the management was aware that a 
factory is part of the company’s management tools. Therefore, 
whether they like it or not, the problems or repercussions arising 
from the results of factory management are the responsibility of 
Defendant I and Defendant II as the factory managers;” 57

  From the decisions that were reviewed, the research team also found 1 decision 
that held the corporation and its management, PT. Kalista Alam liable for land burning. 
The defendant was sentenced to a fine of Rp. 3 billion.58  In this case, the main director of 
PT. Kalista Alam was also charged by the prosecutor’s office for different actions: 
running an undocumented plantation and another conviction for failure to register 
the plantation permit.59 

  This corporate criminal issue has in fact been further regulated by the Supreme 
Court through Supreme Court Regulation number 13 of 2016 on Procedures for Handling 
Criminal Acts by Corporations, but unfortunately the regulation does not explain when 
a criminal act allegedly committed by a corporation can only be prosecuted against 
the corporation, the corporate management, or both.

2. Forest and or Land Fires

  The research team found 35 criminal court decisions for forest or land fires 
with the following details: 10 court decisions were made based on the Environmental 

57 Decree of the Supreme Court No. 2303 K/Pid.Sus.LH/2016, pp 29-30.

58 See District Court Decision No. 131/Pid.B/2013/PN.Mbo, supported by Supreme Court Decision No. 1554 K/Pid.
Sus/2015.

59 The Meulaboh District Court found the defendant guilty of negligence in processing the permit (Court 
Decision No. 132/Pid.B/2013/PN.Mbo). However, this decision was overturned at the appellate level by the Banda 
Aceh Appellate court (Court Decision No. 186/Pid/2014/PT.Bna), which decided the defendant was free from charges. 
This appellate decision is strengthened at the cassation level. As an additional note, the cassation panel that 
decided the cassation of PT. Kalista Alam and cassation for the director of PT. Kalista Alam is the same panel of 
supreme court judges.

Protection and Management (PPLH) Law, particularly Article 108; 17 court decisions 
based on Law No. 39 of 2014 on Plantation; and 8 court decisions were decided 
based on Law No. 41 of 1999 on Forestry, particularly Article 78 paragraph (4) d.

  These court decisions show that it is unclear which provisions of the law will be 
used in forest or land burning. This ambiguity is increasingly apparent between cases 
decided under the Plantation Law and those decided under the PPLH Law as seen in 
Court Decision No. 277 K/Pid.Sus-LH/2016, which occurred in Tembilahan, Riau. 
In this case, the defendant was accused of burning his 3-hectare land, from which then 
the fire spread and caused forest fires. The defendant was found guilty under Article 108 
of the PPLH Law. Meanwhile, in a similar incident in Bangkinang Riau (Court Decision 
No. 340/Pid.B-LH/2018/PN.Bkn), the defendant was found guilty under Article 108 
of the Plantation Law.

  This ambiguity is not only apparent in the two court decisions above but also 
in other similar court decisions. The problem of uncertainty over the punishment 
imposed is inseparable from the overlapping criminal provisions in the two laws, 
as both regulate the act of land burning. Article 108 of the PPLH Law stipulates:

Anyone who burns the land as referred to in Article 69 paragraph 
(1) h, shall be sentenced to a minimum imprisonment of 3 (three) 
years and a maximum of 10 (ten) years, and a fine of at least 
Rp.3,000,000,000.00 (three billion rupiah) and a maximum of 
Rp.10,000,000,000.00 (ten billion rupiah).

Meanwhile, a similar provision is regulated in Article 108 of the Plantation 
Law as the following:
“Every plantation business owner who opens and or cultivates 
land by burning as referred to in Article 56 paragraph (1) shall be 
punished with imprisonment of not more than 10 (ten) years and 
a maximum fine of Rp.10,000,000,000.00 (ten billion rupiah).”

  These two provisions show that there are differences in the magnitude of the 
criminal punishment, especially the specific minimum punishment. In the PPLH Law, 
defendants are punishable by a minimum imprisonment of 3 years and a minimum 
fine of 3 billion rupiah, while in the Plantation Law, there is no specific minimum 
criminal punishment.

3. Boundaries Between Criminal and Administration Offenses 

  The research team found quite a number of administrative violation cases that 
ended as criminal convictions, especially in environmental criminal court decisions related 
to illegal dumping, hazardous and toxic waste management without a proper permit, and 
business operation without an environmental permit.

  In Court Decision No. 2733 K/Pid.Sus-LH/2016, for instance, the defendant H. Chairul 
Anam was sentenced to 1 year of imprisonment because his company, which collects used 
oil from motorcycle workshops and sludge waste since 2005 in Sidoarjo, did not meet the 
administrative requirements for a waste collection permit. In this case, the defendant was 
convicted under Article 102 of Law No. 32 of 2009 regarding the crime of hazardous and 
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toxic waste management without permits.

  In Court Decision No. 195 K/PID.SUS-LH/2016, the defendant Ana Mustofa 
was convicted for not having an environmental permit for his chicken farm business, 
where he kept ±11,000 chickens in 2 cages each measuring 40m x 8m. In this case, the 
defendant was convicted under Article 109 of Law No. 32 of 2009 related to the crime 
of doing business without an environmental permit.

  Meanwhile, in Court Decision No. 40/Pid.B/LH/2019/PN.Grt, the defendant Kuswendi 
was charged with running a camping ground business without having an environmental 
permit (EIA). Ironically, the defendant was the Head of the Garut Regency Youth and
Sports Service, who built a camping ground in his capacity as the head of the agency. 
In this case, the defendant was convicted under Article 109 of Law No. 32 of 2009 
related to the crime of business operation without an environmental permit.

  In Law No. 32 of 2009, especially Articles 102, 104, and 109, which regulate 
the crime of carrying out an activity without a license, it is stipulated that violations 
of the three articles may be punishable without having to go through administrative 
procedure by the relevant officials. This is contrary to the provisions of Article 100 
paragraph (1) regarding violations of wastewater quality standards, emissions, or 
disturbance quality standards, where punishment can only be imposed after prior 
administrative sanctions is given. However, the three criminal acts can also be subject 
to the administrative sanctions as stipulated in Articles 76 to 83. The question 
is when a permit violation as referred to in Articles 102, 104, and 109 can be immediately 
punishable and when it is punishable only by administrative sanction.

4. Utilization of Protected Forest by Local Residents

  One legal problem that was found especially in the forestry sector was related to the 
act of forest utilization by people who live in or around the forest. The research team found 
3 (three) court decisions related to this issue, all of which have three things in common, 
namely 1) the defendant was arrested for utilizing the forest, either by logging or b yclearing 
plantation land, 2) the defendants were residents who lived in the forest, and 3) in making 
use of the forest, the defendants did not have a permit from the authorized official.

  An inconsistency from the Supreme Court’s side was found with regard to this 
problem. In cases No. 1367 K/Pid.Sus-LH/2016 with the defendant Saidi, 2641 K/Pid.
Sus-LH/2016 with the defendant Sakka bin Palie, and the Cassation Court Decision 
Number 2647 K/Pid.Sus-LH2016 with the defendant Syarifuddin Attase, all the 
defendants who are the local residents utilizing the forest as plantation area were 
acquitted. The Supreme Court’s consideration basically stated that the act was 
not a crime although the defendants did not have a permit. However, in another 
court decision, Court Decision Number 2095 K/Pid.Sus-LH/2017 with the defendant 
Abdul Rahim, the Supreme Court invalidated the first level court decision that 
acquitted the defendant, and sentenced him to 1 year imprisonment.

  This inconsistency will certainly create legal uncertainty, especially for communities 
that live in or around forest areas and have lived there for generations and then use 
a small part of the forest for the benefit of small-scale plantations. 

PART VI
CONCLUSION AND CLOSING 

1. In reality, cases that go to court and registered under code “LH” (environmental) are
 not entirely related to the environment. There are many cases registered under 
 “LH” in which the legal substance is not very relevant to environmental problems, 
 such as the criminal cases regulated in Law No. 22 of 2001 on Oil and Gas, 
 and crimes related to Animal Quarantine.

 On the other hand, there were also cases that were not registered under LH, and yet 
 the legal substance was related to the environment, such as the one requesting access 
 to geospatial information as public information related to the environment 
 and SLAPP.

 In this regard, the Supreme Court needs to reformulate the criteria for environmental 
 cases that go to the court and are registered as environmental “LH” cases.
  In formulating these criteria, the Supreme Court cannot rely only on the laws 
 as used in the lawsuit or indictment as it currently applies as it ultimately 
 contributes to other cases with no environmental legal substance being registered 
 as one. The law should be the first filter in sorting environmental matters. Further 
 assessment of different matters, on the other hand, needs to be performed with 
 due consideration of the content of the lawsuit and indictment in a careful manner.

 The research team concluded that a case may be categorized as an environmental 
 case if the substance of the lawsuit or indictment is related to the following:  
 a.  Destruction that results in disruption of environmental quality standards;
 b.  Water, air, and soil pollution;
 c.  Utilization of land, water, and air;
 d.  Large-scale fires, such as in land and forest fires;
 e.  Large-scale development projects, such as housing, hospital, hotel, factory,   
   power plants, etc.
 f.  Zoonosis; 60

 g.  Relevant permit registration and/or environmental impact assessment;
 h.  Access to information relating to and/or impact on the environment;

 As regards cases related to public order (such as disturbance, explosions, roaming 
 livestock) and oil trade, they cannot be categorized as environmental matters.

60 An interview with the ICEL research team, 17 May 2020: zoonoses are an important issue in biological 
resource conservation. In this connection, the Animal Quarantine Law is used to make up for the shortcomings of 
Law No. 5/1990 and Law no. 32/2009, where cases of illegal wildlife trade have been tried with the quarantine law 
and customs laws when involving non-native protected species or invasive foreign species.



4746

 Furthermore, to ensure that cases registered as LH cases are truly environmental 
 cases, and ensure that there are no non-environmental cases registered as 
 LH cases, the Supreme Court needs to provide capacity building related to this 
 to clerks as the frontline in classification and registration of environmental cases.

2. Referring to indexing results of the environmental court decisions, development of 
 environmental cases, and the current environmental certification curriculum, the 
 Supreme Court needs to ensure that environmental judge certification includes 
 the following issues:
 i.  The right to a healthy environment as a human right, especially in class action 
   and SLAPP lawsuits. Judges as the authorized parties who make court 
   decisions are obliged to ensure that the legal considerations they make include 
   human rights legal perspectives and instruments related to the environment, 
   even though this aspect may not be mentioned by the parties. In doing so, the 
   Court will show that it is part of the State’s obligation to protect and fulfill 
   human rights.
 ii.  The development of environmental law in other countries such as India, the 
   United States, Ecuador, New Zealand,61  and Colombia62  has resulted in jurisprudence 
   in which the environment, forests, and rivers are recognized as persons in law 
   with their own rights. However, due to its different characteristics from legal 
   personality in general, to ensure that the environment obtains its rights as a 
   person in law, it must still be represented by another party, in this case the state.63  

   In this regard, when the government (in its capacity as the plaintiff) and the judge 
   (in the capacity of the adjudicator) are suing or deciding on environmental cases, 
   they are carrying out their duties as state representatives in protecting 
   environmental rights. Citing the Indian court decision in the Ganges and Yamuna 
   Rivers cases, the court argued that injury or damage to the environment should 
   be equated with injury or damage to humans.64 
 iii.  Public information disclosure, particularly on matters related to the environment, 
   and especially when an objection is raised to the state administrative court with 
   regard to requests for public information that have been declared as open 
   information by the Information Commission. This includes identification of open 
   and excluded environmental information and procedures for responding to 
   requests for public information.
 iv.  The position and independence of judges as adjudicators in class action cases, 

61 Catherine Iorns Magallanes, From Rights to Responsibilities using Legal Personhood and Guardianship for 
Rivers, in ResponsAbility: Law and Governance for Living Well with the Earth, B Martin, L Te Aho, M Humphries-Kil 
(eds) (Routledge, London, 2019), https://ssrn.com/abstract=3270391, accessed on 5 June 2020.

62 Amazon Conservation Team, Breaking News: The Colombian Amazon Has the Same Rights as a Person, 
5 April 2018, https://www.amazonteam.org/breaking-news-the-colombian-amazon-has-the-same-rights-as-a-
person/ accessed on 19 June 2020.

63 Catherine Iorns Magallanes, From Rights to Responsibilities using Legal Personhood and Guardianship for 
Rivers, in ResponsAbility: Law and Governance for Living Well with the Earth, B Martin, L Te Aho, M Humphries-Kil 
(eds) (Routledge, London, 2019), https://ssrn.com/abstract=3270391, accessed on 5 June 2020, p. 9.

64 Miglani v State of Uttarakhand (30 Maret 2017), PIL No. 140 of 2015, Appellate court of Uttarakhand at 
Nainital as cited in ibid., p. 13.

   as evident in the Sampean River case, Situbondo.65 
 v.  Inclusion of currently debatable and/or inconsistent issues as found in the 
   indexing report (see number 12 onwards).
 vi.  The environmental judge certification policy needs to be directed towards 
   building the competence of judges to make them better-equipped in adjudicating 
   environmental cases as referred to in SK KMA No. 26/KAM/SK/II/2013 on 
   Selection System and Appointment of Environmental Judges. One of the methods 
   that can be used to detect the presence or absence of this competency is by 
   looking at the tendency of legal considerations of the relevant judge before the 
   selection process begins.
3. The placement of environmental judges should be directed at the following areas:

        Judge    Assignment

1.  Criminal judge  District and/or appellate level courts in the following regions:
      a. New administrative region; 66 
      b. Regions rich in natural resources, biological resources   
       and their ecosystem; 67   
      c. Conservation areas; 68

      d. Regions of development priority; 69

      e. Regions showing signs of ecosystem/environmental pressure. 70

2.  Civil judges District courts and/or appellate courts in the central 
      business district or usual residence of legal entities. 71

3. State   State administrative and/or appellate courts in the following regions:
   administrative a. New administrative regions;
  judges  b. Regions rich in natural resources; biological resources and   
       their ecosystem;       
      c. Conservation areas;
      d. Regions of development priority;
      e. Business center regions or usual residence of a legal   
       entity; 
      f. Regions showing signs of ecosystem/environmental   
       pressure.

65 This case was examined by 2 judges who were also victims of environmental damage in the Sampean river. 
The two judges only chose the opt out option in the class action lawsuit without resigning from the case. In this 
connection, the Supreme Court in "Class Action &….," p. 43 stated that while judges who were also victims continued 
to try a class action case and opted out and removed themselves from the lawsuit, and are no longer bound by the 
court decision on a class action, it does not eliminate the judges’ direct interest in the case. Therefore, the reason 
for the interest of the judges in the case as argued by the defendants in their letter of appeal was accepted by 
the Supreme Court (see Supreme Court Decision No. 2537/K/Pdt/2010).

66 As provided in the Ministry of Home Affairs data.

67 As provided in the data from the Ministry of Energy and Mineral Resources and Ministry of Forestry and 
the Environment.

68 As provided in the Ministry of Forestry and the Environment data.

69 As provided in the National Development Planning Agency data.

70 As provided in the Ministry of Forestry and the Environment data.

71 As provided in the Ministry of Law and Human Rights data.
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 4.  The Supreme Court needs to verify the report or result of this indexing of court 
   decisions with the list of judges who previously participated in the environmental 
   judge certification to ensure that the certification, which has been organized 
   several times by the Supreme Court, produces a positive impact.

 5.  The Supreme Court needs to establish a forum for environmental judges such 
   as the one previously established by the Ministry of Environment and Forestry 
   for environmental experts. This forum should be developed as a means for 
   exchanging information and experience between judges, considering that 
   knowledge and learning should not only be obtained through the certification 
   process, but also from discussions with fellow judges regarding their experiences 
   in examining similar cases.

 6.  Apart from certification of environmental judges, the Supreme Court also needs 
   to hold thematic trainings in certain areas to map the trend of specific cases 
   in consideration of their recurring nature every year. They might include trainings 
   on forest fires and illegal logging in regions with high percentage of forest areas, 
   trainings on environmental pollution in industrial areas, trainings on wildlife trade 
   in regions with conservation areas and/or with significant number of protected 
   wildlife.

 7.  To ensure certainty and consistency of court decisions, the Supreme Court needs to 
   try to conduct cross-chamber examinations of cassation and/or judicial review 
   cases on environmental cases with the same parties and legal substance, 
   but filed in separate lawsuits -- both criminal and civil -- as regulated in 
   the Decree of the Chief Justice No. 017/KMA/SK/II/2012 on the First Amendment 
   to Decree No. 142/KMA/SK/IX/2011 on the Application of Chamber System. 72

 8.  The indexing results show that expert testimony is evidence that is widely 
   considered in environmental matters. In this connection, in order to ensure that 
   the expert’s information provided is reliable and accountable, the Supreme Court 
   needs to establish expert standards that can be submitted for environmental 
   cases, both in terms of criteria and conditions or matters that require expert
   testimony. Formulation of the guidelines may be done with reference to the 
   Daubert Standard or the Frye Standard as the accepted guideline for acceptance 
   of expert information in the United States. This should be done with due 
   consideration and without disregard of Indonesia’s needs and capabilities, such 
   as the need for Indonesian local wisdom experts.

 9.  The Supreme Court needs to formulate guidelines for the use of scientific evidence 
   in environmental cases, given the vital scientific evidence in this area, while the 
   scope of provisions regarding scientific evidence such as provided in SK KMA 
   No. 36/KMA/SK/XII/2013 on Guidelines for the Handling of Environmental 
   Cases is too broad. These rules serve as guidelines not only for judges in examining 
   and deciding cases, but also for the parties and experts they present at the trial. 

72 Chief Justice Decree No. 017/KMA/SK/II/2012 Point No VIII 1: A plenary meeting between chambers shall be 
conducted in the event of a case containing legal issues falling within the areas of two or more chambers

   To help formulate these guidelines, the Supreme Court can ask for the assistance 
   or collaborate with non-partisan parties, such as universities, the Indonesian 
   Institute of Sciences, etc.

 10. The Supreme Court needs to ensure the integrity of court decision data information 
   provided in the Court Decisions Directory, while verifying the data accuracy in 
   the system as provided by the adjudicating courts.

 11.  As regards legal problems in the civil judicial system, the Supreme Court needs 
   to ensure uniform and consistent application of the law by courts of lower instance 
   through guidelines that regulate the following:

   a. Whether a criminal report is required in a claim for damages for pollution: 
   (Court Decision Number: 1808 K/Pdt/2009);

   b.  Whether the plaintiff is required to request and include strict liability in the 
   lawsuit
   In Court Decision Number: 213/Pdt.G/LH/2018/PN.Plk in the case of the Minister of 
   Environment v. PT Arjuna Utama Sawit, the court was of the opinion that it was 
   not necessary to include in the lawsuit a request for the panel of judges to use 
   strict liability since it is an inherent part of the settlement of environmental law cases. 
   Contrary to that, in Court Decision Number: 591/Pdt.G-LH/2015/PN.JKT.SEL in the 
   case of the Minister of the Environment v. PT National Sago Prima, the court was of 
   the opinion that a case can only be decided with strict liability if it is requested 
   first by the plaintiff in the lawsuit.

   c.  Consistency in the application of strict liability as provided in Article 88 
   of the Environmental Protection and Management Law in environmental cases;
   Strict liability is a doctrine that is often applied in judges’ decisions. In case 
   No. 118/Pdt.G/LH/2016/PN.PLK in the case of Arie Rompas, et al v. the Central 
   Kalimantan Government regarding a forestry matter, the panel of judges clearly 
   distinguishes the characteristics between liability based on fault and 
   strict liability, where liability is based on fault as contained in Article 1365 
   of the Civil Code puts the burden of proof on the plaintiff, while the strict 
   liability as provided in Article 88 of the Environmental Protection and 
   Management Law places the burden of proof on the Defendant. In an 
   environmental pollution case, the application of strict liability can be seen from 
   Case no. 44/Pdt.G/LH/2018/PN.Bgl in the case of the WALHI Foundation 
   as the Plaintiff v. PT Kusuma Raya Utama as the Defendant, the judge was 
   of the opinion that strict liability discharged the Plaintiff from the burden 
   of proof of the Defendant’s guilt, although the burden of proof on whether 
   pollution and damage have occurred remains placed on the Plaintiff.
   
   d. Consistency in the application of strict liability in dealing with force majeure 
   in environmental civil cases;
   Strict liability and force majeure have been debated several times in court 
   decisions related to forest and land burning. Of the 11 court decisions containing 
   strict liability, not all of them contradict strict liability with force majeure. 
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   There were court decisions in which the judge only considered one of them 
   (decisions where force majeure is not considered as a defense). Based on 
   the current law, the cases that can be proven by strict liability are “cases related to 
   hazardous and toxic waste or a serious threat”. 73 As a result, in cases beyond the 
   scope of hazardous and toxic waste, defenses are commonly based on force 
   majeure and some of them have even been granted by judges. In one forestry 
   case, the court was of the opinion that a lawsuit based on strict liability cannot 
   be justified if there is a force majeure in the form of a tornado, causing sparks 
   of fire to spread from the another company’s lato the defendant’s land. This is as 
   referred to in Court Decision Number: 139/Pdt.G-LH/2016/PN.JMB in the case of 
   the Minister of Environment v. Ricky Kurniawan Kertapersada. In another case, 
   the court was of the opinion that fires were a form of natural disaster and 
   therefore could not be the basis of accountability.  In addition, the defendant’s 
   effort in mitigating the disaster that occurred became the basis for rejection of 
   the lawsuit, as referred to in Court Decision Number: 540/Pdt/2017/PT.DKI in 
   the case of the Minister of the Environment v. PT National Sago Prima. Meanwhile, 
   in an environmental damage case, the court was of the opinion that the mudflow is 
   a naturally-occuring event due to tectonic activities, therefore it cannot be used as 
   a basis for a tort lawsuit. The court was also of the opinion that the defendants 
   were considered to have attempted to restore the post-damage conditions. This 
   is as referred to in Court Decision Number: 284/Pdt.G/2007/PN.JAK.SEL in 
   the case of the WALHI Foundation v. Lapindo Brantas Incorporated, et al. 
   In this connection, it is necessary to further examine the extent to which 
   the force majeure defense can be justified, what phenomena can actually 
   be categorized as force majeure, considering that the legal framework underlying 
   the application of strict liability is still too broad.

   e. Consistency in the application of environmental quality standards as evidence 
   of pollution in an environmental civil suit;
   Court Decision Number 44/Pdt.G/LH/2018/PN.Bgl in the case of the WALHI 
   Foundation v. PT Kusuma Raya Utama confirmed that pollution can be considered 
   proven to have occurred only if the parameters of the substance being measured 
   exceed the quality standard based on results of laboratory testing. However, 
   in Court Decisions Number: 284/Pdt.G/2007/PN.JAK.SEL and 44/Pdt.G/LH/2018/
   PN.Bgl (both were filed by groups/organizations/NGOs against corporations), the 
   panel of judges did not question whether the environmental quality standards 
   had been exceeded by the defendants (PT Kusuma Raya Utama and PT Lapindo 
   Brantas) although the substance of the lawsuit was  related to environmental 
   pollution.

   f. Standard rules for the use of scientific evidence;
   Scientific evidence is evidence that is often used in environmental matters. 
   However, very few rules regulate the standards for the use of scientific evidence. 
   The Environmental Quality Standard Criteria (BMLH) and environmental damage 
   standards as standards for determining the presence or absence of pollution, for 

73 Article 88 of Law No. 32 of 2009 and its explanation. Compare with the technical provisions contained in 
Chief Justice Decree No. 36/KMA/SK/II/2013, Appendix to Chapter IV, p. 18

   example, must be proven in scientific evidence, of which the resentation may 
   be given in the form of in-person or written expert testimony, or in the form of test 
   results from an accredited laboratory. Currently, the measurement results of the 
   BMLH criteria and the environmental damage standard have been taken into 
   account both in forestry cases and in cases related to environmental pollution 
   and environmental damage. However, differences still occur between the standards 
   used in forestry cases, which are nonspecific in nature, stipulating only whether 
   the levels of certain medium or resources have been exceeded, and in the case 
   of pollution and environmental damage, where the maximum content of substances 
   that can be disposed of by each pollutant also requires more attention. Other 
   problems related to the role of BMLH criteria measurement results and the 
   environmental damage standard criteria as scientific evidence include, among 
   others: manners in which the panel of judges considers the validity of scientific 
   evidence in a trial; how to respond to conflicting scientific evidence, and; 
   accessibility of the current BMLH criteria measurement results and environmental 
   damage standards. In the United States, the use of scientific evidence refers 
   to “general acceptability.” However, this principle is deemed incapable of keeping 
   up with the ever-changing dynamics of science, demanding courts to be more open 
   to testing, and restoring the role of judges who, in countries with a common law 
   system, are required to be the gatekeepers of the jury. Moreover, this is also 
   considered to be more consistent with the Federal Rules of Evidence in the United 
   States. In applying this principle of flexibility, the panel of judges is required 
   to adhere to some general observation procedures, including: (i) whether a theory 
   and technique can be tested; (ii) whether a particular theory or technique has 
   undergone peer review and publication; (iii) in scientific technical matters, it is 
   necessary to know the potential for errors and whether there are technical operation 
   control standards; (iv) degrees of acceptance in the relevant scientific community.74  

   With regard to accessibility of data from plaintiffs during trial, the United States 
   also entrusted the calculation mechanism to see whether the BMLH criteria 
   and the environmental damage standard have been exceeded to the United States 
   Environmental Protection Agency as the independent executive agency 
   responsible for environmental preservation. These BMLH criteria and environmental 
   damage standards have made it possible for environmental cases to be settled 
   without litigation.

   g.  Consistency of the standard procedure for Citizen Lawsuit;
   Court decisions that were challenged using the public right to sue or citizen 
   lawsuit observed in this study were those decided through civil procedures. 
   However, it needs to be emphasized that in its current development, class 
   action lawsuits and citizen lawsuits filed against the Government are under 
   the authority of state administrative courts. 75  For better implementation of 
   citizen lawsuits in the future, there are several things that can be improved 

74 Keum J. Park, “Judicial Utilization of Scientific Evidence in Complex Environmental Torts: Redefining Litigation 
Driven Research,” Fordham Environmental Law Review 7 (1996), p. 498. [483-513]

75 See Supreme Court of the Republic of Indonesia, Supreme Court Regulation on Guidelines for Government 
Action Dispute Resolution and Authority to Adjudicate Unlawful Acts by Government Agencies and/or Officials 
(Onrechtmatige Overheidsdaad), Regulation of Supreme Court No. 2 of 2019, Art. 2 and Art. 3.
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   from the implementation of citizen lawsuit rights that have taken place under 
   civil proceedings. A review of the citizen lawsuit court decisions shows that 
   procedural citizen lawsuit claims are more likely to be surrounded by 
   uncertainties than other representative lawsuits. These uncertainties are mainly 
   caused by the absence of specific regulations on the procedure of citizen 
   lawsuits, particularly compared to class actions and organizational rights to 
   sue. In Court Decision Number: 971 K/Pdt/2015, the court argued that citizen 
   lawsuits must consistently describe the rights of the wider community in general. 
   Meanwhile, in a mining case, the court in Court Decision Number: 490 K/Pdt/2018 
   argued that notification is an important part of a citizen lawsuit, and the absence 
   of notification would result in dismissal of the lawsuit. Matters relating to citizen 
   lawsuits today are indeed regulated and discussed briefly in the Supreme Court 
   Decree on the Enforcement of Guidelines for Handling Environmental Cases. 
   However, the scope is still limited only to the definition and examples of citizen 
   lawsuit cases. Other aspects of it, such as the characteristics, demands, and 
   notification procedures in citizen lawsuits have not been regulated. In the United 
   States, where the concept of citizen lawsuit originated, the right to sue known as a 
   citizen suit actually refers to a lawsuit that serves as a guarantee that enables 
   citizens to participate in monitoring the implementation of environmental 
   protection. Citizen suits are expected to motivate people and pressure state 
   institutions to take appropriate actions. Citizen suits as they are known in the 
   United States are different from citizen lawsuits as they are known as a form 
   of representative action in Indonesia. Therefore, while procedurally there are 
   similarities in that both require prior notification to filing a citizen lawsuit, citizen 
   lawsuits in Indonesia and the United States have different scopes. The concept 
   of “citizen” in citizen suits in the United States includes individuals, corporations, 
   groups, and organizations, as long as they represent the public interest, which makes 
   it possible for every American citizen to either be a plaintiff or a defendant. 
   This is different from the concept of “citizen lawsuit” as the right of Indonesian 
   citizens to file a lawsuit, which specifically restricts the lawsuits only to be 
   filed against the government.76 In contrast to the United States, India specifically 
   states that in the case of a lawsuit filed by the public and not a government 
   institution, the lawsuit shall be filed with the purpose of submitting a complaint 
   against the relevant government institution. The similarity between the procedures 
   for filing a citizen lawsuit in India, the United States, and Indonesia comes in 
   the requirement to provide notification before filing a lawsuit. Meanwhile, Portugal 
   as a civil law country recognizes the right to file a lawsuit similar to citizen lawsuit, 
   known as actio popularis (popular action), as regulated in Portuguese Law 
   No. 83 of 1995. Actio popularis in Portugal can be filed as a civil, criminal, or 
   administrative lawsuit, against certain matters, including the environment. In a 
   lawsuit filed based on actio popularis, the parties may request restoration of 
   environmental conditions if approved by the competent authorities following 
   a hearing with all the parties concerned. Polluters must act on this recovery order by 
   preparing several recovery measures, including the primary restoration measure, 
   complementary restoration measures, and compensatory restoration measures. 

76 Mahkamah Agung Republik Indonesia, “Class Action & Citizen Lawsuit,” Jakarta: Mahkamah Agung Republik 
Indonesia, 2009, p. 64.

   If full recovery is possible, the plaintiff cannot ask for other forms of compensation.77 

 12.  As regards legal problems in the state administrative judicial system, the 
   Supreme Court needs to ensure that the implementation of law by courts of
   lower instance is uniform and consistent through the guidelines that regulate 
   the following:

   a.  Improvement of the acceptance requirements for tacit authorization
   An application for authorization submitted to the Administrative Court wi not be 
   automatically granted. Guidelines for assessing and deciding disputes on 
   application to obtain a positive fictitious (tacit authorization) administrative 
   court decision are regulated through Regulation of Supreme Court No. 8 of 2017 
   on Guidelines for Procedures to Obtain Decisions on Acceptance of Applications 
   to Obtain Decisions and/or Actions of Government Agencies or Officials. Article 3 
   paragraph (2) of the Decree has set 4 criteria for positive fictitious  applications. 
   However, in practice, apart from assessing the 4 criteria, the Supreme Court also 
   inspects completeness of the applicant’s documents submitted to government 
   agencies or officials to obtain a decision, and this is not something that is regulated 
   in the Decree. Therefore, the Supreme Court needs to revise Regulation of Supreme 
   Court No. 8 of 2017 by including the criteria for completeness of the application 
   documents as considered in Court Decision Number 175 PK/TUN/2016.
              
   b.  Consistent application of the provision “potentially causing legal consequences”
   In the court decisions reviewed, to assess the legal standing or interests 
   of the plaintiff, the judge tends to use the argument that there must be actual 
   losses experienced by the plaintiff, as provided in Article 53 paragraph (1) of 
   the State Administrative Judicial System Law. The judge ignored the element of 
   “potentially causing legal consequences” as formulated in Article 87 e 
   of Law No. 30 of 2014 on Government Administration. In connectiowith this, according 
   to their characteristics, environmental cases are unique in that the losses can 
   be predicted although they may not be visible at the beginning, and the 
   Supreme Court needs to ensure that the courts of lower instance are uniform 
   and consistent in their application of the element of “potentially causing legal 
   consequences” in environmental cases where any real loss has not occurred.

   c. In-person public dissemination with communities who will be affected by 
    issuance of environmental permits
   Article 39 of Law No. 32 of 2009 and Article 49 of Government Regulation 
   No. 27 of 2012 on Environmental Permits provides that every environmental 
   permit issued by ministers, governors or regents/mayors shall be publicly 
   announced in ways that are easily accessible to the public, through mass 
   media and/or multimedia outlets. However, in-person public dissemination 
   with communities who will be affected by the issuance of environmental 

77 United Nations Economic Commission for Europe, “Study on the Possibilities for Non-Governmental 
Organisations Promoting Environmental Protection to Claim Damages in Relation to the Environment in Four  
Selected Countries,” https://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/TFAJ_Study_env_
damage_final.pdf, p. 66, access on 10 March 2020.
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   permits still needs to be done. The government must also refer to the 
   Supreme Court Decisions Number 99 PK/TUN/2016 and 465 K/TUN/
   LH/2018, which call for consideration of the level of education and culture of 
   those who live in the village as traditional farmers, and therefore have much 
   less access to the internet and newspapers. The government cannot generalize 
   that all people are equally as informed about environmental permits and their 
   impact on the environment. For the Supreme Court, while there have been 2 
   consistent court decisions, a Supreme Court Circular is still needed to provide 
   guidelines in handling similar cases, in accordance with the considerations in 
   the two court decisions above.

 13.  With regard to legal problems in the criminal justice system, the Supreme Court 
   needs to ensure uniform and consistent application of the law by courts of lower 
   instance through guidelines that regulate the following:

   a. Guidelines for the Imposition of Criminal Punishment for Corporate Managers
   Currently the Supreme Court has formulated the examination guidelines for 
   corporations that commit criminal acts through Regulation of Supreme Court No. 
   13 of 2016 on Procedures for Handling Criminal Cases by Corporations. The 
   Regulation comprehensively stipulates investigation procedures for corporate 
   defendants. However, it does not adequately regulate the examination of the 
   corporate management itself. The common problem associated with this is the 
   uncertainty surrounding conditions when corporate management can beconvicted 
   of a crime and when punishment is imposed on the corporation, or both the 
   corporation and the management. The problem is more obvious in cases where the 
   management is charged criminally with vicarious liability while the corporation 
   is not prosecuted by the prosecutor. What is no less important to be regulated 
   is the form of punishment for defendants who are the corporate managers 
   charged with vicarious liability. Is imprisonment the proper term of punishment 
   in this regard?

   b. Boundaries between Criminal and Administrative Liabilities
   Environmental criminal cases are generally rife with administrative violations. 
   The laws in this field typically regulate certain administrative violations as 
   criminal offenses, in addition to administrative violations. Law No. 32 of 2009 on 
   Environmental Protection and Management, for example, regulates business 
   operation without an environmental permit as a criminal act.78  It is certainly 
   excessive if every administrative violation is subject to a criminal punishment, 
   especially if it involves Small and Medium Enterprises, which are more likely 
   to commit violations or are unable to meet the administrative requirements. 
   For this reason, clearerparameters are needed regarding the forms of 
   administrative violations that should be subject to criminal punishment.

   c. Consistency in the Use of Laws Regulating Land and/or Forest Burning
   Currently there are 3 laws that regulate the crime of forests and/or land 

78 Article 109 of Law No. 32 of 2009

   clearing. They are Law No. 41 of 1999 on Forestry, Law No. 32 of 2009 on 
   Protection and Management of the Environment, and Law No. 39 of 2014 on 
   Plantation. In this study, it was found that there were inconsistencies in the legal 
   basis of punishment, which will certainly be the cause of injustice. Moreover, the 
   three laws stipulate different criminal threats. For this reason, there needs to 
   be a guideline that regulates when each of the 3 (three) legal bases shall be used 
   as a reference by the court.

   d. Consistency in the Utilization of Protected Forest by Local People
   There were 4 (four) Supreme Court court decisions related to the acts of forest 
   utilization by people who live in or around forest area. Three of the court decisions 
   are similar in that the defendants were arrested for utilizing forest resources, 
   either by logging or by clearing plantation land; they were residents who lived 
   in the forest; and they did not have a permit from the authorized officials. Of 
   the 4 court decisions, 3 resulted in acquittals (the act was not a crime although 
   the defendants did not have a permit). However, in 1 court decision, the Supreme 
   Court overturned the decision of the court of the first instance that acquitted the 
   defendant, and sentenced him to 1 year imprisonment. The inconsistency will 
   certainly lead to legal uncertainty, especially for people living in or around forest 
   areas for generations and whoi use a small part of the forest for the benefit 
   of small-scale plantations.
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TABLES

Table 1. 

Index Details of Environment Case Decisions

Year
First Instance Appellate Cassation Review

Cri Civ Adm Cri Civ Adm Cri Civ Adm Cri Civ Adm

2003 - 1 - - 1 - - 1 - - - -

2004 - - - - - - - 1 - - - -

2005 - - - - - - - - - - - -

2006 - - - - - - - - - - - -

2007 - 1 - - - - - - - - - -

2008 - - - - - - - 1 - - - -

2009 - 1 - - - - - 2 - - - -

2010 - - - - - - - 1 - - - -

2011 - - 1 - - - - 1 - - - -

2012 - 1 - - - - - 2 3 - 1 -

2013 2 5 1 - 2 1 2 - 10 - - 1

2014 1 - 1 - 2 - 2 1 5 - 1 3

2015 - 3 1 - - 1 8 5 13 - - 3

2016 - 5 - - 3 1 52 3 11 - 1 11

2017 17 1 8 - 3 4 68 3 28 - 2 10

2018 153 7 5 - 3 2 171 3 20 - 1 4

2019 129 2 2 - 2 - 133 - 13 - - 2

Total 303 27 19 - 16 9 436 24 103 - 6 34
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Table 2.

Index Details of Environmental Civil Decisions

Category Year To-
tal2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Forestry 40

1.  Forest Destruction 2 1 - - - - 1 - - 1 1 1 1 2 - 3 2 15
2.  Forest & land  burning - - - - - - - - - 1 1 1 4 6 4 6 - 23
3.  Forest management - - - - - - - - - - - - - - - 2 - 2

Environment 25

1.   Pollution - - - - - - 2 1 2 1 1 3 3 1 2 16

2.  Permit 1 - - - - - - - - - - - - - - 1 - 2

3.  Environmental  destruction - - - - 1 1 - 1 - - 1 - 1 - - - - 5

4.  Non-Smoking Area - - - - - - - - - - 1 - 1 - - - - 2

Mining 4

1.  Licenses and permits - - - - - - - - - - 1 - - - - 1 - 2

2. Transport - - - - - - - - - - - 1 1 - - - - 2

Water Resource 4

1.  Water Management - - - - - - - - - - - - - - 1 - - 1

2.  Watershed - - - - - - - - - - 1 - - 1 1 - - 3

Table 3.

Details of Parties in Environment Civil Cases

Notes: 
• Individual = involves individuals or particular persons not many in number
• Organization = foundations, legal aid organizations, non-governmental organizations, etc.
• Group = cases filed by class action or citizen lawsuit.
• Decisions can contain more than 1 plaintiff and 1 defendant.

Category

Plaintiff Defendant

Individ-
ual

Govern-
ment

Corpo-
ration

Group
Organi-
zation

Individ-
ual

Govern-
ment

Cor-
pora-
tion

Group
Organi-
zation

Forestry

1.  Forest Destruction 2 7 - 4 2 1 5 9 - -

2.  Forest & land burning - 20 2 1 - - 3 20 - -

3.  Forest management - - - - 2 - 2 - - -

Environment

1.  Pollution 7 1 - 2 6 - 1 15 - -

2.  Permit 2 - - - - 1 - 1 - -

3.  Environmental Destruction - - 2 1 2 2 2 1 - -

4.  Non-Smoking Area - - - - 2 - - 2 - -

Mining

1.  Licences & permits - - - 2 - - 2 - - -

2.  Transport - - 2 - - 2 - - - -

Water Resource

1.  Water Management - - - 1 - - - 1 - -

2.  Watershed 1 - 2 - - - 1 2 - -

Total 12 28 8 11 14 6 16 51 - -

Table 4. 

Detail of Distribution of Environment Civil Cases 

Color Information

Color  Category Sector

Forest Destruction

ForestryForest and Land Burning

Forest Management

Pollution

Environment
Permit

Environmental Destruction

Non-smoking areas

Licenses and Permits
Mining

Transport

Water Management
Water Resource

Watershed

District Court
Classification

Total
Forestry Environment Mining  Water

Resource

Sumatra 18
District Court of Batam 1 1
District Court of Bengkulu 1 1
District Court of Dumai 1 1
District Court of Jambi 1 1
District Court of Manna 1 1
District Court of Meulaboh 2 2
District Court of Muara Enim 1 1
District Court of Palembang 2 2
District Court of Pekanbaru 1 1
District Court of Pelalawan 1 1 2
District Court of Rengat 2 1 3
District Court of Tanjung Pinang 2 2

Java 19
District Court of Bale Bandung 1 1
District Court of Bandung 1 1
District Court of Gresik 1 1
District Court of Central Jakarta 1 1 2
 District Court of South Jakarta 1 2 2 5
District Court of North Jakarta 1 2 3
District Court of Jember 1 1
District Court of Malang 1 1
District Court of Pekalongan 2 2
District Court of Situbondo 1 1
District Court of Tangerang 1 1

Kalimantan 4
District Court of Balikpapan 1 1
District Court of Palangka Raya 2 2
District Court of Samarinda 1 1

Sulawesi 1
District Court of Unaaha 1 1

Total 42

Note: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.
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Table 5. 

Details on Material Loss, Penalty Payment [Dwangsom], 
And Environmental Recovery Cost Granted in Environmental Civil Cases

Classification

Material Damages Penalty Payment
(per day) Environment Recovery Cost

< 1 
billion

1-50 
billion

50 – 
100 

billion

100 
billion 
– 1 

trillion

> 1 
trillion

< 1 
million

1 
million 
– 20 

million

> 20 
million

< 1 
billion

1-50 
billion

50 – 
100 

billion

100 
billion 
– 1 

trillion

> 1 
trillion

1. Forestry - 3 2 6 - - 1 2 - 3 - 8 1

2. Environment 1 1 - - - 1 - - - - - - -

3. Water Resources - 1 - - - - 1 - - - - - -

Total 1 5 2 6 1 2 2 3 8 1

Notes: 
• The number of decisions that could be analyzed is 18 decisions with 14 decisions in the forestry classification, 
 1 decision in the water resource classification, and 3 decisions in the environmental classification. Nonetheless,  
 not all of the decisions impose all three penalties of damages, penalty payments, and environmental recovery  
 in one case.
• Decisions included in the data are only those that grant material damages, penalty payments, and   
 environmental recovery cost. 
• Penalty payments and environmental recovery were not found in the complaints under the mining sector 
 classification

Table 6.  

Evidence Considered by the Court in Environmental Civil Decisions

Classification  Expert
Statement

Documentary

 Satellite
 Image/
 Location

Map

 Laboratory
Testing Results

 Environmental
Document Permits  Media

Coverage

1. Forestry 14 12 5 3 8 2

2. Environment 3 - 3 - 1 1

3. Water Resource - - - - 1 -

4. Mining - - - 1 - 1

Total 17 12 8 4 10 4

Notes:
• Decisions included in the data are only those that contain new evidence in the reasoning of the court, when  
 courts consider evidence previously considered in the preceding level in the same case then the evidence in is not  
 taken into account.
• Laboratory testing results or field verification by an expert are sometimes not presented as evidence separate  
 from the expert statement.

Table 7. 

Statistics of Party Wins and Losses in Environmental Civil Cases

Notes:
• Decisions can have more than 1 plaintiff and 1 defendant.
• This table only analyzes decisions with ruling of deny or grant to illustrate the win or loss of a party. Decisions  
 with the ruling of declared inadmissible [niet ontvankelijke verklaard/n.o.] are not taken into account.

Table 8. 

Detail of Strict Liability and Force Majeure Decisions in Environmental Civil Decisions

Classification
Strict Liability Force Majeure

Granted Denied Granted Denied

1.   Forestry 11 1 6 2

2.  Environment 1 - - 1

3.  Water Resource - - - -

4.  Mining - - - -

Total 12 1 6 3

Notes:
• Not all decisions pit strict liability against force majeure. There are decisions where the court considered only one of  
 the two.
• Granted/Denied refer to the granting and denial of the complaint of the Plaintiff. Force majeure and strict liability are  
 not always the primary consideration.

Sub-
Classification

Winning Party Losing Party

Indi-
vidual

Gov-
ern-
ment

Cor-
pora-
tion

Group
Orga-
niza-
tion

Indi-
vidual

Gov-
ern-
ment

Cor-
pora-
tion

Group
Orga-
niza-
tion

Forestry

1.  Forest destruction - 6 3 3 2 3 5 5 - 1

2.  Forest & land burning - 13 3 2 - - 5 13 - -

3.  Forest management - - - - - - - - - -

Environment

1. Pollution 3 1 10 - - 4 - 3 1 6

2.  Permit 1 - - - - 1 - - - -

3.  Environmental destruction 1 2 2 - - 1 - 2 1 1

4.  Non-Smoking Area - - 2 - - - - - - 2

Mining

1.  Permits/licenses - 1 - 1 - - 1 - 1 -

2.  Transport 1 - - - - - - 1 - -

Water Resource

1.  Water Management - - - 1 - - - 1 - -

2.  Permit - 1 2 - - 1 - 2 - -

Total 6 24 22 7 2 10 11 27 3 10
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Table 9. 

Detail of Parties in Environmental Administrative Cases

First Instance, Appellate, Cassation and Review

Object Plaintiff Defendant

Individual Govern-
ment

Organiza-
tion

Corpora-
tion Individual Government Organiza-

tion
Corpora-

tion

Environment

1.   Environmental destruction 6 - 2 - - 8 - -

2.  Environmental Pollution 4 - 10 5 - 19 - -

3.  Environmental Permit application 21 - 1 6 - 28 1 1

4.  Reclamation 2 - 1 1 - 4 - -

5.  Revocation of Business License 1 - - - - 1 - -

6.  Miscellaneous* 3 - - - - 3

Forestry

1.   Forest area destruction - - 3 - - 3 - -

2.  Conservation of forest function - - 1 - - 1 - -

3.  Utilization of forest products 4 - 1 4 - 9 - -

4.  Title application - - - 1 - 1 - -

5.  Protected forest area 2 - - - - 2 - -

6.  Public information 
    (geospatial information) - - 1 - - 1 - -

7.  Forest area swap - - - 2 - 2 - -

8.  Business License 1 - 4 3 - 8 - -

 Conservation and Natural Resources

1.  Cultural conservation - - - 1 - 1 - -

2. Ex situ wildlife conservation - - 1 - - - 1 -

Mining

1.  Revocation of business license 1 - - 3 - 4 - -

2.  Business license application 3 3 14 20 - -

3.  Business license overlap - - - 1 - 1 - -

Plantation

1.  Business license application 2 3 17 - 19 3

2.  Land reservation - - - 1 - 1 - -

3.  License revocation - - - 1 - 1 - -

Information:
• Individual: involves individuals or particular persons not many in number
• Organization: foundations, non-governmental organizations, Yayasan Wahana Lingkungan Hidup Indonesia 
 (WALHI), etc.
• Cases with the government as the plaintiff are cases at the cassation level
• Miscellaneous = disturbing order and evictions/demolitions 

Table 10. 

Details of Frequently-Challenged Environment-Related 
Administrative Decrees by Type

No. Administrative  Decree Total
DISTRICT APPELLATE CASSATION REVIEW

1 Mining Business License 5 3 46 14 68

2 Right to Cultivate (HGU) - - 14 - 14

3 Plantation Business License - - 9 8 17

4 Geospatial information - - 1 - 1

5

Miscellaneous 
(construction permit for 
housing; hotel; buildings and 
gas transport tariff)

2 1 4 4 11
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Table 11. 

Details of Frequently Challenged Environment-Related 
Administrative Decrees by Administrative Official Category

No. Administrative 
Official and Decree

YEAR

2011 2012 2013 2014 2015 2016 2017 2018 2019 Total

First Instance 

1 Decree of the Minister 1 0 0 0 0 0 1 0 0 2

2 Decree of the Governor 0 0 1 1 0 0 5 2 1 10

3 Decree of the Regent 0 0 0 0 1 0 1 0 0 2

4 Decree of the Mayor 0 0 0 0 0 0 0 1 0 1

5 Decree of the Agency Head 0 0 0 0 0 0 0 1 0 1

6 Decree of the Office head 0 0 0 0 0 0 1 1 1 3

Appellate Level  

1 Decree of the Governor 0 0 1 1 0 0 2 0 0 4

2 Decree of the Regent 0 0 0 0 0 2 0 1 0 3

3 Decree of the Agency Head 0 0 0 0 0 0 1 0 0 1

4 Decree of the Regional 
Office Head 0 0 0 0 0 0 1 0 0 1

Cassation Level 

1 Decree of the Minister 0 0 0 0 3 2 5 5 3 18

2 Decree of the Secretary 
General 0 0 0 0 0 1 0 0 0 1

3 Decree of the Governor 0 0 1 0 2 3 3 2 4 15

4 Decree of the Regent 0 3 5 4 6 1 11 5 4 39

5 Decree of the Mayor 0 0 2 0 1 1 1 3 1 9

6 Decree of the Agency Head 0 0 1 0 0 2 5 2 0 10

7 Decree of the Regional 
Office Head 0 0 0 0 1 0 4 2 1 8

8 Decree of the Unit Head 0 0 0 0 0 1 1 0 0 2

9 Decision of the Central 
Information Commission 0 0 0 0 0 0 2 0 0 2

10 Joint Decree 0 0 0 0 0 0 0 0 1 1

11 Decree of the Office Head 0 0 0 0 0 1 0 1 0 1

12 Decree of the  Director 
General 0 0 0 0 0 0 1 1 0 1

Judicial Review Level

1 Decree of the Minister 0 0 0 0 1 0 3 0 0 4

2 Decree of the Mayor 0 0 0 0 0 0 1 0 0 1

3 Decree of the Governor 0 0 1 0 0 2 2 1 0 6

4 Decree of the Acting 
Governor 0 0 0 0 1 0 1 0 0 2

5 Decree of the Regent 0 0 0 0 3 3 4 0 1 11

6 Decree of the Agency Head 0 0 0 0 0 2 4 2 0 8

7 Decree of the Regional 
Office Head 0 0 0 0 0 1 0 0 0 1

8 Decree of the Director 0 0 0 0 0 1 0 0 1 2

9 Decree of the Secretary 
General 0 0 0 0 0 0 0 1 0 1

Table 12. 

Details of Good Governance Principle Most Frequently Used 
in Environmental Administrative Decision

No. Name of Principle
Year

Total
2011 2012 2013 2014 2015 2016 2017 2018 2019
First Instance

1 Principle of Meticulousness 1 0 1 1 0 0 2 2 0 6
2 Principle of  Legal Certainty 1 0 1 1 0 0 2 3 0 7
3 Principle of  Accountability 0 0 0 0 0 0 1 0 0 1
4 Principle of Public Interest 0 0 0 0 0 0 0 0 0 0
5 Principle of Transparency 0 0 0 0 0 0 0 2 0 2
6 Principle of Utilization 0 0 0 0 0 0 0 0 0 0
7 Principle of Impartiality 0 0 0 0 0 0 0 0 0 0
8 Principle of Non-Abuse of Power 0 0 0 0 0 0 0 0 0 0
9 Principle of Good Public Service 0 0 0 0 0 0 0 0 0 0
10 Principle of Proper Governance 0 0 0 0 0 0 0 1 0 1
11 Principle of Proportionality 0 0 0 0 0 0 0 1 0 1
12 Principle of Professionalism 0 0 0 0 0 0 1 0 0 1
13 Principle of Justice 0 0 0 0 0 0 1 0 0 1

Appellate Level
1 Principle of Meticulousness 0 0 0 0 0 0 0 0 0 0
2 Principle of Legal Certainty 0 0 1 0 0 0 0 0 0 1
3 Principle of Accountability 0 0 0 0 0 0 0 0 0 0
4 Principle of Public Interest 0 0 0 0 0 0 0 0 0 0
5 Principle of Transparency 0 0 0 0 0 0 0 0 0 0
6 Principle of Utilization 0 0 0 0 0 0 0 0 0 0
7 Principle of Impartiality 0 0 0 0 0 0 0 0 0 0
8 Principle of Non-Abuse of Power 0 0 0 0 0 0 0 0 0 0
9 Principle of Good Public Service 0 0 0 0 0 0 0 0 0 0
10 Principle of Proper Governance 0 0 0 0 0 0 0 0 0 0
11 Principle of Proportionality 0 0 0 0 0 0 0 0 0 0
12 Principle of Meticulousness 0 0 0 0 0 0 0 0 0 0
13 Principle of Legal Certainty 0 0 1 0 0 0 0 0 0 1

Cassation Level
1 Principle of Public Interest 0 2 3 1 4 3 12 1 0 26
2 Principle of Transparency 0 2 9 1 7 4 12 1 0 36
3 Principle of Utilization 0 0 4 0 1 2 3 0 0 10
4 Principle of Impartiality 0 0 3 0 1 0 2 0 0 6
5 Principle of Non-Abuse of Power 0 0 1 0 2 0 2 0 0 5
6 Principle of Good Public Service 0 0 0 1 0 0 0 0 0 1
7 Principle of Proper Governance 0 0 4 0 2 0 4 0 0 10
8 Principle of Proportionality 0 0 0 0 0 0 0 0 0 0
9 Principle of Professionalism 0 0 0 0 1 0 0 0 0 1
10 Principle of Justice 0 0 0 0 0 0 0 0 0 0
11 Principle of Meticulousness 0 0 0 0 0 0 1 0 0 1
12 Principle of Legal Certainty 0 0 3 0 5 4 3 0 0 15
13 Principle of Accountability 0 0 1 0 0 4 2 0 0 7

Judicial Review
1 Principle of Meticulousness 0 0 1 1 3 2 6 0 0 13
2 Principle of  Legal Certainty 0 0 1 1 3 4 6 0 0 15
3 Principle of  Accountability 0 0 2 2 0 1 0 0 0 5
4 Principle of Public Interest 0 0 2 2 0 1 0 0 0 5
5 Principle of Transparency 0 0 2 2 0 2 2 0 0 8
6 Principle of Utilization 0 0 0 0 0 0 2 0 0 2
7 Principle of Impartiality 0 0 0 0 0 0 0 0 0 0

8 Principle of Non-Abuse of Power 0 0 0 0 0 0 0 0 0 0
9 Principle of Good Public Service 0 0 0 0 0 0 0 0 0 0
10 Principle of Proper Governance 0 0 1 1 0 1 2 0 0 5
11 Principle of Proportionality 0 0 1 1 0 0 4 0 0 6
12 Principle of Professionalism 0 0 0 1 0 0 0 1 0 2
13 Principle of Justice 0 0 0 0 0 1 0 0 0 1
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Table 13. 

Details of the Distribution of Environmental Administrative Cases

Color Information

Color Sub-Classification Classification

Environmental destruction

Environment

Environmental pollution

Environmental permit

Reclamation

Corporate cancellation

Eviction/Demolition

Disturbing order

Ex situ wildlife conservation Wildlife
Plantation business license

PlantationPlantation land reservation

 Revocation plantation license

 Revocation of mining license

MiningMining business license overlap

Mining permit

Forest area destruction

Forestry

Conservation of forest function

Utilization of forest products

Title application

Forest group designation

Protected forest area

Geospatial information

Forest area swap

Permit application

Cultural reserve designation Natural resources

No.
 Appellate

Court District Court
Classification

To-
talForestry Mining

N
R

Plan-
tation

W
L Environment

1.
Appellate 

Administra-
tive Court in 

Medan

Administrative Court of Aceh 1 1 1 1 1 5

Administrative Court of Medan 2 4 1 7

Administrative Court of Jambi 1 1

Administrative Court of Palembang 3 2 1 6

Administrative Court of Pekanbaru 1 1

Administrative Court of Bandar Lampung 1 1 2

Administrative Court of Tanjung Pinang 1 1

2.
Appellate 

Administra-
tive Court in 

Jakarta

Administrative Court of Bandung 1 1 1 1 11 8 1 24

Administrative Court of Jakarta 4 1 2 1 2 3 1 3 1 1 1 2 1 3 3 1 1 1 32

Administrative Court of Banjarmasin 2 3 5

Administrative Court of Samarinda 2 1 2 2 2 3 15 1 1 2 31

Administrative Court of Palangkaraya 3 1 4

Administrative Court of Serang 1 2 3 6

Administrative Court of Pontianak 1 1 2

3
Appellate 

Administra-
tive Court in 
Makassar

Administrative Court of Jayapura 1 1

Administrative Court of Ambon 1 1

Administrative Court of Kendari 1 1 2

Administrative Court of Makassar 2 1 3

Administrative Court of Manado 3 1 4

Administrative Court of Palu 1 1 1 1 4

4
Appellate 

Administra-
tive Court in 
Surabaya

Administrative Court of Denpasar 1 1 1 3 1 7

Administrative Court of Semarang 1 3 4 1 9

Administrative Court of Yogyakarta 1 1

Administrative Court of Surabaya 1 1

Total: 2 1 8 2 1 1 1 2 9 8 1 21 1 2 1 1 13 4 1 1 3
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Table 14. 

Details of Environmental Criminal Decisions
by Type and Year of Registry

Type/Year 2013 2014 2015 2016 2017 2018 2019 Total

Environmental 2 2 7 13 10 7 18 59

Forestry 0 0 1 29 42 86 62 220

Mining 0 0 0 9 10 36 15 70

Plantation 0 0 0 0 4 11 11 26

Fisheries 0 0 0 0 1 3 4 8

Conservation of Natural 
Resources

0 0 0 1 1 23 18 43

Oil and Gas 0 0 0 0 0 3 5 8

Plant Cultivation 0 0 0 0 0 1 0 1

Animal Quarantine 0 0 0 0 0 1 0 1

Total 2 1 8 52 68 171 133 435

Table 15. 

Details of Criminal Decisions by Regional Distribution (Province) and Type

No. Province Tot En For Min NR Pla Fis OG PC AQ

1 East Java 89 13 51 10 10 2 2 1 - -

2 Central Java 41 6 30 4 1 - - - - -

3 Riau 40 11 15 6 1 6 - - 1 -

4 West Kalimantan 33 1 14 9 3 6 - - - -

5 Jambi 18 1 9 5 2 1 - - - -

6 West Java 18 10 2 3 - 3 - - - -

7 North Sumatra 18 - 12 4 - 1 - 1 - -

8 Aceh 16 3 7 2 4 - - - - -

9 West Sumatra 16 - 13 2 - 1 - - - -

10 South Sumatra 16 1 3 2 1 4 1 4 - -

11 East Kalimantan 14 2 5 5 1 - - 1 - -

12 Central Kalimantan 13 2 7 1 - 2 - 1 - -

13 Bengkulu 12 - 9 - 3 - - - - -

14   South Kalimantan 11 - 2 5 1 - 2 - - 1

15 South Sulawesi 9 1 6 2 - - - - - -

16 Bali 8 - 3 2 3 - - - - -

17 NTB 8 - 4 - 4 - - - - -

18 Central Sulawesi 8 1 7 - - - - - - -

19 Southeast Sulawesi 8 - 6 - 1 - 1 - - -

20 Lampung 7 2 - 1 3 - 1 - - -

21 Maluku 7 1 1 3 1 - 1 - - -

22 North Kalimantan 4 1 2 1 - - - - - -

23 NTT 4 - 2 1 1 - - - - -

24 Jogyakarta 3 - 3 - - - - - - -

25 West Papua 3 - 2 - 1 - - - - -

26 Bangka Belitung 2 - 1 1 - - - - - -

27 Banten 2 2 - - - - - - - -

28 Gorontalo 2 - 1 - 1 - - - - -

29 Riau Islands 2 - 1 1 - - - - - -

30 Maluku Utara 2 - 1 - 1 - - - - -

31 DKI Jakarta 1 1 - - - - - - - -

32 North Sulawesi 1 - 1 - - - - - - -

Information: 
En = Environment, For = Forestry, Min = Mining, NR = Natural Resources, WR = Water Resource, Pla = Plantation, Fis = 
Fisheries, OG = Oil and Gas, PC = Plant Cultivation, AQ = Animal Quarantine

Notes: 

The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes that 
the number of cases and decisions included in the data are only from the first instance level.
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Table 16. 

10 District Courts with the Most Environmental Criminal Cases

Name of District Court Province En For Min NR Pla Fis OF PC AQ Tot

District Court of Bengkayang West Kalimantan 1 2 6 1 - 4
- - -

14

District Court of Bojonegoro East Java - 11 1
- - - - - -

12

District Court of Surabaya East Java 2 5 2 1
- -

1
- -

11

District Court of Rengat Riau 1 3 4
- -

1
- -

1 10

District Court of Pelalawan Riau 3 3 -
- -

2
- - -

8

District Court of Rembang Central Java
-

7 1
- -

-
- - -

8

District Court of Arga Makmur Bengkulu
-

7
- - - - - - -

7

District Court of Sintang West Kalimantan
-

4 1
- -

2
- - -

7

District Court of Bengkalis Riau 5 1
-

1
- - - - -

7

District Court of Blora Central Java - 6
- - - - - - -

6

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes that 
the number of cases and decisions included in the data are only from the first instance level.

Table 17. 

Details of Verdicts in Environmental Criminal Decisions at the First Instance

Verdict Total

Guilty 382

Acquittal (Not Crime/Not Liable) 10

Acquittal (Not Proven) 43

Not Admissible 1

Total 435

Table 18. 

Details of Case Types with Acquittals at the First Instance
     

Types of Case Total

Forestry 27

Environmental 9

Plantation 3

Mining 4

Conservation of Natural Resources 0

Oil and Gas 0

Plant Cultivation 0

Fisheries 0

Animal quarantine 0

Total 43

Table 19. 

Detail of Number of Decisions by Length of Imprisonment

Type of Case < 1 year 1 s/d 5 
years > 5 years Total

Forestry 52 128 2 182

Environment 13 24 0 37

Plantation 15 8 0 23

Mining 48 14 2 64

Conservation of Natural Resources 28 14 0 42

Oil and Gas 4 3 0 7

Plant Cultivation 0 1 0 1

Fisheries 5 3 0 8

Animal quarantine 1 0 0 1

Total 166 195 4 365
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Table 20. 

Details of Average Imprisonment Length within a Particular Range

Type < 1 yr 1 s/d 5 
yrs > 5 yr

Forestry 0,5 1,6 8,0

Environment 0,5 1,3 0,0

Plantation 0,3 1,9 0,0

Mining 0,5 1,8 5,8

Conservation of Natural Resources 0,4 1,9 0,0

Oil and Gas 0,6 1,2 0,0

Plant Cultivation 0,0 1,2 0,0

Fisheries 0,6 1,3 0,0

Animal quarantine 0,5 0,0 0,0

Total 0,5 1,6 6,9

Table 21. 

Details of Corporate Crimes based on Types of Defendants and Cases

Type of Case Management Corporation

Forestry 0 3

Environment 11 11

Mining 1 0

Total 12 14

Table 22. 

Details of Types of Environmental Criminal Act

No. Criminal Act Total

1 Hazardous waste management violation 18

2 Illegal waste dumping 12

3 Land burning 10

4 Environmental pollution 8

5 Conducting business without environmental license 8

6 Incompliance with government compulsion 2

 Total 58

Table 23. 

Details of Environmental Criminal Case Distribution

No. Province Environmental Crime

1 East Java 13

2 Riau 10

3 West Java 10

4 Central Java 6

5 Aceh 3

6 East Kalimantan 2

7 Central Kalimantan 2

8 Lampung 2

9 Banten 2

10 West Kalimantan 1

11 Jambi 1

12 South Sumatra 1

13 South Sulawesi 1

14 Central Sulawesi 1

15 Maluku 1

16 North Kalimantan 1

17 DKI Jakarta 1

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.
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Table 24. 

Details of Distribution of Environmental Crime Types

Province  Land
burning

Environ-
 mental
pollution

Hazard-
 ous waste

man-
 agement
violation

 Illegal
 waste
dump-

ing

Con-
 ducting
 business
 without
 business

license

Incompli-
 ance with

 government
compulsion

East Java - - 9 2 2 -

Central Java - - 3 3 - -

Riau 4 3 2 - 1 -

West Kalimantan 1 - - - - -

Jambi - 1 - - - -

West Java - 3 2 3 2 -

Aceh 3 - - - - -

South Sumatra - - - - 1 -

East Kalimantan - - - 1 1 -

Central Kalimantan 2 - - - - -

South Sulawesi - - - - 1 -

Central Sulawesi - - 0 1 - -

Southeast Sulawesi - - 0 - - -

Lampung - 1 1 - - -

Maluku - - - 1 - -

North Kalimantan - - - 1 - -

Banten - - - - - 2

DKI Jakarta - - 1 - - -

Total 10 8 18 12 8 2

Notes: 

The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

Table 25. 

Details of Types of Forestry Crime 

No. Type of Act Total

1 Illegal transport of forest products 81

2 Illegal logging 77

3  Plantation within a forest area 13

4  Illegal ownership of wood forest products 8

5  Illegal clearing of land inside a forest area 8

6 Forest burning 8

7 Misuse of timber documents 6

8 Illegal utilization of forest area 4

9 Carrying tools commonly used for felling 3

10 Sale of illegal logs 2

11  Illegal utilization of wood forest products 2

12  Mining inside a forest area 2

13 Illegal processing of wood forest products 1

14 Forgery of timber documents 1

15 Unauthorized collection of wood forest products 1

16 Timber theft 1

17 Illegal occupation or control of forest area 1

18 Purchase of illegal logs 1

19 Carrying heavy equipment for felling 1

Total 221
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Table 26. 

Distribution of Forestry Crime Cases

No. Province Total

1 East Java 51

2 Central Java 30

3 Riau 16

4 West Kalimantan 14

5 West Sumatra 13

6 North Sumatra 12

7 Jambi 9

8 Bengkulu 9

9 Aceh 7

10 Central Kalimantan 7

11 Central Sulawesi 7

12 South Sulawesi 6

13 Southeast Sulawesi 6

14 East Kalimantan 5

15 NTB 4

16 South Sumatra 3

17 Bali 3

18 Yogyakarta 3

19 West Java 2

20 North Kalimantan 2

21 South Kalimantan 2

22 NTT 2

23 West Papua 2

24 Maluku 1

25 Bangka Belitung 1

26 Gorontalo 1

27 Riau Islands 1

28 Maluku Utara 1

29 North Sulawesi 1

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

Table 27. 

Details of Distribution of 10 Most Common Acts of Forestry Crime

Province/
Type of Act A B C D E F G H I J

East Java 19 26 1 1 - - - 1 - -

Central Java 8 18 - - - 1 - 1 - 1

Riau 5 3 4 1 1 2 - - - -

West Kalimantan 10 2 - 2 - - - - - -

West Sumatra 6 4 - - - - 2 - - -

North Sumatra 2 2 1 - - 1 2 1 1 -

Jambi 3 0 3 - - 3 - - - -

Bengkulu 0 0 3 1 5 - - - - -

Aceh 2 2 - 1 - - - - 1 -

Central Kalimantan 6 1 - - - - - - - -

Central Sulawesi 2 1 - 1 2 - 1 - - -

South Sulawesi - 4 - 1 - - - - - -

Southeast Sulawesi 1 4 - - - - 1 - - -

East Kalimantan 3 1 - - - - - - 1 -

NTB 3 - - - - - - - - 1

South Sumatra 1 2 - - - - - - - -

Bali 2 - - - - 1 - - - -

Yogyakarta - 3 - - - - - - - -

West Java 2 - - - - - - - - -

North Kalimantan 1 1 - - - - - - - -

South Kalimantan 1 - - - - - - 1 - -

NTT 1 1 - - - - - - - -

West Papua 1 1 - - - - - - - -

Maluku - - 1 - - - - - - -

Bangka Belitung - - - - - - - - - -

Gorontalo - - - - - - - - - -

Riau Island - 1 - - - - - - - -

Maluku Utara 1 - - - - - - - - -

North Sulawesi 1 - - - - - - - - -

Information:
A = Illegal transport of forest products  F = Forest burning
B = Illegal logging    G = Misuse of timber documents
C = Plantation inside a forest area    H = Illegal utilization of forest area
D = Illegal ownership of wood forest products   I = Carrying tools commonly used for felling
E= Illegal clearing of land inside a forest area  J = Sale of illegal logs 

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.
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Table 28. 

Details of Total Verdicts by Type of Act of Forestry Crime

Type of Act Guilty Not Proven Not Crime/
Not Liable N.O.

Illegal transport of wood forest products 69 11 1 0

Illegal logging 71 3 3 0

 Plantation inside a forest area 9 4 0 0

 Illegal ownership of wood forest products 6 2 0 0

 Illegal clearing of land inside of a forest area 5 2 1 0

Forest burning 7 1 0 0

Misuse of timber documents 5 1 0 0

Illegal utilization of forest area 3 1 0 0

Carrying tools commonly used for felling 2 1 0 0

 Sale of illegal logs 2 0 0 0

 Illegal utilization of wood forest products 2 0 0 0

 Mining inside of a forest area 2 0 0 0

Illegal processing of wood forest products 1 0 0 0

Forgery of timber documents 0 1 0 0

Unauthorized collection of wood timber products 1 0 0 0

Timber theft 1 0 0 0

Illegal occupation or control of a forest area 0 0 1 0

Purchase of illegal logs 1 0 0 0

Carrying heavy equipment for felling 1 0 0 0

Total 188 27 6 0

Percentage 85,1% 12,2% 2,7% 0,0%

Table 29. 

Data on Forestry Crime Punishment

Type of Act
< 1 yr 1 s/d 5 yrs > 5 yrs

Fine Max Min
Total Avg Total Avg Total Avg

Illegal transport of wood forest products 14 0,6 53 1,26 - - 2 3,0 0,25

Illegal logging 32 0,5 39 1,26 - - - 3,0 0,25

 Plantation inside a forest area - - 9 2,36 - - - 3,5 1,50

 Illegal ownership of wood forest products 1 0,6 5 1,20 - - - 2,0 0,58

 Illegal clearing of land inside of a forest area - - 5 3,67 - - - 3,7 3,67

Forest burning 2 0,6 4 1,06 - - - 1,3 0,25

Misuse of timber documents - - 4 1,10 - - 1 2,0 1,00

Illegal utilization of forest area - - 1 1,00 2 8 - 8,0 4,00

Carrying tools commonly used for felling - - 2 2,67 - - - 4,0 1,33

 Sale of illegal logs - - 2 1,50 - - - 2,0 1,50

 Illegal utilization of wood forest products 2 0,7 - - - - - 0,8 0,33

 Mining inside of a forest area 1 1,0 1 1,00 - - - 1,0 0,67

Illegal processing of wood forest products - - 1 1,83 - - - 1,8 1,83

Forgery of timber documents - - - - - - - 0,0 -

Unauthorized collection of wood timber products 1 0,4 - - - - - 0,4 0,42

Timber theft - - 1 1,00 - - - 1,0 1,00

Illegal occupation or control of a forest area - - - - - - - 0,0 -

Purchase of illegal logs - - 1 1,00 - - - 1,1 1,08

Carrying heavy equipment for felling - - 1 1,00 - - - 4,0 4,00

Total/Max/Min 53  129  2   8,0 0,25

Information:
The numbers above except for the total and fine are in years. For example, 0,5 is read to be 0,5 years or 6 months. 2,67 is 
read to be 2,67 years or 2 years and 8 months
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Table 30. 
Details of Plantation Crime Acts

No. Type of Act Total

1 Land burning 17

2 Illegal occupation of a plantation estate 5

3 Illegal felling on a plantation estate 3

4 Fencing/possession illegally obtained plantation products 1

Table 31. 

Details of Distribution of Plantation Crime Cases

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

No. Province Plantation

1 Riau 6

2 West Kalimantan 6

3 South Sumatra 4

4 West Java 3

5 East Java 2

6 Central Kalimantan 2

7 West Sumatra 1

8 North Sumatra 1

9 Jambi 1

Total 26

Table 32. 

Details of Distribution of Mining Crime Cases

No. Province Total

1 East Java 10

2 West Kalimantan 9

3 Riau 6

4 Jambi 5

5 East Kalimantan 5

6 South Kalimantan 5

7 North Sumatra 4

8 Central Java 4

9 West Java 3

10 Maluku 3

11 South Sumatra 2

12 West Sumatra 2

13 Aceh 2

14 South Sulawesi 2

15 Bali 2

16 Central Kalimantan 1

17 North Kalimantan 1

18 NTT 1

19 Bangka Belitung 1

20 Riau Islands 1

21 Lampung 1

Total 70

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

Table 33. 

Details of Mining Crime Acts

No. Type of Act Total

1 Illegal Mining 59

2 Purchase of illegal mining products 2

3 Transport of illegal mining products 2

4 Disruption of coal mining business activity 3

5 Illegal processing of mining products 4

Total 70
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Table 34. 

Details of Distribution of Crimes of Conservation of Natural Resources 

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

No. Province Total

1 East Java 10

2 NTB 4

3 Aceh 4

4 West Kalimantan 3

5 Bengkulu 3

6 Bali 3

7 Lampung 3

8 Jambi 2

9 Riau 1

10 East Kalimantan 1

11 South Kalimantan 1

12 Central Java 1

13 Maluku 1

14 South Sumatra 1

15 Southeast Sulawesi 1

16 West Papua 1

17 NTT 1

18 Gorontalo 1

19 Maluku Utara 1

 Total 43

Table 35.

 Details of the Types of Acts of Crimes in Conservation of Natural Resources

No. Type of Act Total

1 Illegal keeping [as pets] or owning live protected animals 11

2  Illegal trade of live protected animals 9

3  Illegal ownership of dead protected animals 5

4 Illegal possession of protected animal body part 4

5 Illegal trade of dead protected animals 3

6 Illegal commerce of animal body parts 3

7 Illegal ownership or possession of protected animal eggs 2

8 Illegal cutting, collection, or sale of protected plants 2

9 Illegal business activity in reservation area 1

10 Poaching / illegal hunting of protected animals 1

11 Killing or injuring protected animals 1

12 Illegal transport of dead protected animal 1

 Total 43
 



8584

Table 38. 

Details of Types of Fisheries Crime Cases

Table 39. 

Details of Distribution of Fisheries Crimes Cases

No. Province Total

1 East Java 2

2 South Kalimantan 2

3 Maluku 1

4 South Sumatra 1

5 Southeast Sulawesi 1

6 Lampung 1

Total 8
               

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level

Table 36. 

Details of Types of Acts of Oil and Gas Crimes

Notes: 
The table of case distribution by courthouse does not reflect the number of decisions observed, but emphasizes 
that the number of cases and decisions included in the data are only from the first instance level.

Table 37. 

Details of Distribution of Oil and Gas Crime Cases

No. Province Total

1  South Sumatra 4

2 East Kalimantan 1

3 North Sumatra 1

4 East Java 1

5 Central Kalimantan 1

Total 8

No. Type of Act Total

1 Trawl fishing 1

2 Electrofishing 3

3 Blast fishing 4

Total 8

 

No. Type of Act Total

1 Illegal oil and gas commerce 1

2  Abuse of subsidized oil fuel commerce 2

3 Illegal processing or crude oil 4

4 Illegal exploration or exploitation of oil and gas 1

Total 8
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APPENDICES

Appendix 1.  
List of Decisions not included as Environmental Cases

OIL COMMERCE
1. 167/Pid.B/LH/2017/PN Bon; 
2. 304/Pid.B/LH/2018/PN.Dpk; 
3. 1098/Pid.B/LH/2017/PN Sky; 
4. 12/Pid.B/LH/2018/PN Kdr;
5. 28/Pid.Sus.LH/2018/PN.Tjt; 
6. 110/Pid.Sus/2018/PN.Mrb; 
7. 135/Pid.B/LH/2018/PN Tar; 
8. 174/Pid. B/LH/2018/PN Bir;
9. 182/Pid.B/LH/2018/PN.Ngw; 
10. 226/Pid.B/LH/2018/PN Bjb; 
11. 227/Pid.B/LH/2018/PN Bjb; 
12. 259/Pid.B/LH/2018/PN Pkl; 
13. 262/Pid.B/LH/2018/PN Bln; 
14. 226/Pid.B/LH/2018/PN Bjb; 
15. 262/Pid.B/LH/2018/PN Bln;
16. 301/Pid.B/LH/2018/PN Bjn; 
17. 303/Pid.B/LH/2018/PN Bjn; 
18. 307/Pid.B/LH/2018/PN.Ngw; 
19. 443/Pid.SUS/LH/2018/PN.GNS; 
20. 448/Pid.SUS/LH/2018/PN.GNS; 
21. 797/Pid.B/LH/2018/PN Sky; 
22. 19/Pid.B/LH/2019/PN Skm; 
23. 29/Pid.B/LH/2019/PN Tte; 
24. 47/Pid.B/LH/2019/PN Bir; 
25. 91/Pid.B/LH/2019/PN Rbg; 
26. 92/Pid.B/LH/2019/PN Ngw; 
27. 101/Pid. B/LH/2019/PN Bir; 
28. 119/Pid.B/LH/2019/PN Nga; 
29. 104/Pid.B/LH 2019/PN Psp; 
30. 122/Pid.B/LH/2019/PN Bir; 
31. 129/Pid.B/LH/2019/PN Bir; 
32. 130/Pid.B/LH/2019/PN Bir; 
33. 141/Pid.B/LH/2019/PN Bon; 
34. 147/Pid.B/LH/2018/PN Bon; 
35. 186/Pid.B/LH/2019/PN.Ngw; 
36. 243/Pid.B/LH/2019/PN Lht; 
37. 286/PidB/LH/2019/PN Blt; 
38. 371/Pid.B/LH/2019/PN Tjk; 
39. 397/Pid.B/LH/2019/PN Sky; 
40. 833/Pid.B/LH/2018/PN Sky.

OWNERSHIP OF EXPLOSIVES:
1. 112/Pid.B/LH/2018/PN Snj;
2. 131/Pid.Sus/LH/2018/PN Unh; 

HUMAN RIGHTS:
243/Pid.B/LH/2019

INDUSTRY:
1. 133/Pid.B/LH/2018/PN.Sng;
2. 1074 K/Pdt/2016.
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Appendix 2. 

List of Environmental Case Decisions that do not contain 
a Decision Profile

1. 09/Pdt/2002/PT.BKL; 
2. 10/Pdt/2008/PTR;
3. 11/Pdt/2008/PTR;
4. 311/Pdt/2008/PT.Smg;
5. 10/Pdt/2009/PT.SBY;
6. 84/Pdt/2010/PTR;
7. 400/Pdt/2010/PT.DKI;
8. 701/Pdt/2014/PT.SBY;
9. 796/Pdt/2014/PT.DKI;
10. 44/Pdt/2015/PT.Pbr;
11. 97/Pdt/2015/PT PBR;
12. 588/Pdt/2015/PT.DKI;

Appendix 3. 

List of Inaccessible Environmental Case

1. 1191 K/Pdt/2009
2. 1191 K/Pdt/2009
3. 138/Pdt/2015/PT.SMR
4. 06/Pdt/2016/PT.Sby
5. 16/Pdt.G/2013/PN.Unh
6. 198/Pdt.G/2013/PN.Btm
7. 92/Pdt.G/2014/PN.GSK
8. 156/Pdt.G/2015/PN.Blb.
9. 180/Pid.B/LH/2018/PN Stg 
10. 64/Pid.Sus-LH/2018/PN.Ksn 
11. 76/Pid.B/LH/2018/PN.Pti 
12. 97/Pid.B/LH/2018/PN.Ttn
13. 45/Pid.Sus/LH/2018/PN.Kdi 

13. 326/Pdt/2016/PT.Bdg;
14. 02/Pdt.G/2001/PN.Mn;
15. 20/Pdt.G/2006/PN.Tpi;
16. 21/Pdt.G/2006/PN.Tpi;
17. 31/Pdt/G/2007/PN.Pkl;
18. 06/Pdt.G//2008/PN.Stb;
19. 20/Pdt.G/2009/PN.Tpi;
20. 403/Pdt.G/2011/PN.Jkt.Pst;
21. 63/Pdt.G/2012/PN.Bpp;
22. 527/Pdt.G/2012/PN.Jkt.Pst;
23. 79/PDT/2014/PTR.

14. 87/Pid.B/LH/2018/PN Rtg 
15. 3/Pid.B/LH/2018/PN Bln 
16. 46/Pid.B/LH/2018/PN Rgt 
17. 139/Pid.B/LH/2018/PN Mrh 
18. 104/Pid.B/LH/2018/PN Wno 
19. 257/Pid.B/LH/2018/PN Krs 
20. 31/Pid.Sus/LH/2018/PN Tpg 
21. 142/Pid.B/LH/2018/PN Rgt
22. 3/Pid.B/LH/2018/PN Olm 
23. 320/Pid.B/LH/2018/PN Plk 
24. 345/Pid.B-LH/2017/PN Tlg 
25. 16/Pid.B/LH/2018/PN Unh 
26. 564/Pid.B/LH/2017/PN Mre 
 

DIGEST 
APPENDIX 
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Appendix 4. Digest 1 Environmental Civil Decisions: 

Strict Liability & Force Majeure 

 

  “Strict liability” and “force majeure” are two concepts commonly found in 
environmental cases, especially those related to forestry. The indexing of environmental civil 
decisions found 13 decisions that considered and applied strict liability, 12 of them ruled in 
favor of the plaintiff. From the 13 decisions, force majeure was considered in 9 decisions, 6 
of them granted plaintiff’s demands, while 3 of them used force majeure as ground 
for inadmissibility.

  Even though the notion of strict liability has become more frequently used now, a 
study is needed on the courts’ constructed thinking around its application in environmental 
cases. In addition, it is also interesting to see how force majeure is understood in decisions, 
including when the two concepts are considered contradictory by the parties of the case

Strict Liability

  Strict liability as a mode of liability is often found in various environmental cases. 
This type of liability must be demanded by the plaintiff in the complaint as per the 
Decree of the Chief Justice.1 On the other hand, in the decision of the District Court of 
Palangka Raya No. 213 /Pdt.G-LH/2018/PN.Plk, the court’s reasoning stated that the 
request for the application of strict liability in the demand is superfluous.2 Therefore, 
as can be observed in a variety of cases, strict liability as a type of liability seems 
to have found its clear place as can be seen in how it is applied in various decisions.

  One decision that attempted to elaborate on this strict liability is the decision 
of the District Court of Banda Aceh No. 50/Pdt.G/2014/PT.BNA with the Minister of 
Environment as plaintiff and the PT Kallista Alam as defendant. In accordance to the 
Chief Justice’s Decree on the Application of the Guidelines in Handling Environmental 
Cases, the panel of judges explained the difference between negligence and strict liability 
in the context of an environmental case. Negligence is understood as the basis to hold a 
party liable for substandard application of care, while strict liability is a liability required 
for damage that occurred even if the relevant party has applied the principle of care. 3

  The application of strict liability in digesting the outcome of the trial can be 
studied, among others, from the reasoning of the decision of the District Court of 
South Jakarta No. 456/Pdt.G-LH/2016/PN.JKT.SEL. In the opinion, the panel of judges 
stated that ordinarily, proving the element of causality requires the proving of 

1 Indonesia, The Supreme Court of the Republic of Indonesia, Decree of the Chief Justice on the Application of 
the Guidelines in Handling Environmenal Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix Chapter IV, page 19.

2  District Court of Palangka Raya, Decision No. 213/Pdt.G/LH2018/PN.Plk., page 230.

3  District Court of Meulaboh, Decision No. 50/Pdt.G/2014/PT.BNA., page 58.

“proximate cause” and “cause in fact”. Cause in fact in the application of strict 
liability is proven in a simple manner that does not require hypothesis. The proximate 
cause is proven in two ways, “scope of liability” by knowing the scope of the activity 
of the defendant, and “intervening/superseding cause” shifts moves into the area 
of the defendant’s defense. The measure of “foreseeability” of a defendant’s activity 
in a case with strict liability then changes by using an objective standard. While 
“knowledge”, which uses the measurement based on the defendant’s subjectivity, 
plays the limited role of gauging the application of the care principle by the defendant.4 

Force Majeure

  Be that as it may, with all restrictions in proving the case there are things 
frequently found that can preclude the application of strict liability. In a review done 
of environmental civil decisions, at least 9 decisions were found wherein judges 
considered the defendants’ claim of force majeure as the cause of environmental 
destruction, 3 of them found force majeure as grounds to deny the plaintiff’s claim.

  The demand [that the court] decide based on strict liability in a case that “has 
extraordinary and important impact” was expressed by the plaintiff in their pleading as 
found in the decision of the District Court of South Jakarta No No. 284/Pdt.G/2007/PN.
Jak.Sel between Yayasan Wahana Lingkungan Hidup as plaintiff and PT Lapindo Brantas 
Incorporated, et al. as defendant.5  Even so, after having considered that the destruction 
that occurred was caused by the movement of tectonic plates that was partly a natural 
occurrence and not the fault of the defendant, the panel of judges denied the claim of 
the plaintiff.6 

  In the field of forestry, one success of force majeure can be examined in the 
Decision of the Appellate Court in Jakarta No No. 540/Pdt.G/2017/PT.DKI with PT 
National Sago Prima as defendant. In its opinion, the panel of judges noticed that 
the defendant had made attempts to extinguish the fire that spread onto their land 
and, therefore, according to Government Regulation No. 4 of 2001 on the Control of 
Environmental Destruction and/or Polution Related to Forest and/or Land Fires, that act 
can be classified as excuse from liability to pay damages.7 This case is not separable from 
its first instance court decision, registry number 591/Pdt.G-LH/2015/PN.Jkt.Sel. that 
serves as a warning about the requirement to demand strict liability in the pleading, the 
lack of such demand lead the panel of judges to rule not based on strict liability even if 
still in favor of the plaintiff by having considered negligence on the part of the defendant. 8
  
  Another case that also places the defendant as the winner because of the 

4  District Court of South Jakarta, Decision No. 456/Pdt.G-LH/2016/PN.Jkt.Sel. pages 299-300.

5  District Court of South Jakarta, Decision No. 284/Pdt.G/2007/PN.Jak.Sel., page 8.
  Ibid, page 196.

6 Ibid, page 196.

7 Appellate Court in DKI Jakarta, Decision No. 540/Pdt.G/2017/PT.DKI, page 50.

8  District Court of South Jakarta, Decision No. 591/Pdt.G-LH/2015/PN.Jkt.Sel., page 418.
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force majeure defense is as found in decision of the District Court of Jambi No 139/
Pdt.G-LH/2016/PN.Jmb with PT Ricky Kurniawan Kertapersada as defendant. In 
this decision, the panel of judges decided to deny the plaintiffs complaint, who is 
the Ministry of Environment, for reason of force majeure. The phenomenon believed 
to be force majeure in this case is a tornado that ignited the fire first came from 
another company’s land and then spread to the defendant’s uncultivated land.

  In addition to examining decisions that rule in favor of the force majeure defense, 
it is of course also important to notice a number of decisions that set force majeure aside 
and gave precedence to the damage claim. The Decision of the District Court of South 
Jakarta No. 456/Pdt.G-LH/2016/PN.JKT.SEL still imposed a penalty on the defendant in 
consideration that the evidence presented by the defendant did not meet the points to 
be proven in the case that demands strict liability, instead the defendant still presented 
subjective evidence commonly considered in an ordinary tort case. In the decision of the 
District Court of Palembang No. 234/Pdt.G/LH/2016/PN.Plg. the panel of judges was 
of the opinion that the defendant was not able to prove their force majeure defense. 

  Meanwhile, in the decision of the Appellate Court in Jakarta No. 727/Pdt/2016/
PT.DKI the panel of judges was of the opinion that the forest fire that occurred in the 
defendant’s land can no longer be categorized as force majeure since it happened 
numerous times already and so could have been anticipated by the defendant. 9  Recurring 
natural phenomena has become one reason to reject the defense that uses the force majeure 
proposition. The consideration of repeated instances as reason to reject the force majeure 
defense we can also find in the legal reasoning on the limitation of acts of God defense, 
which we can see in the case between Southern Pac. Co. vs. Los Angeles in which the acts of 
God defense can only be justified if the relevant phenomenon is completely unforeseeable. 10

Conclusion

  From the observed decisions, it can be understood that the use of strict liability is 
relatively common to be found, mainly in forestry cases. However, this does not automatically 
end the discourse on strict liability, an exploration is still needed into things such as the 
elements and the limitations of strict liability itself as was attempted to be elaborated in 
the decision of the District Court of South Jakarta No. 456/Pdt.G-LH/2016/PN.Jkt.Sel. 
Particular restrictions on the acceptability of the force majeure defense must be detailed 
further so that it would not be counterproductive to the goal of environment conservation.

 

9  Appellate Court in DKI Jakarta, Decision No. 727/Pdt/2016/PT.DKI., page 74.

10  Arvo van Alstyne, “Californian Law Revision Commission,” http://www.clrc.ca.gov/pub/Printed-Reports/
Pub088.pdf, page 139, accessed 13 February 2020.

Appendix 5. Digest 2 Environmental Civil Decisions: 

The Positions of the Parties in a Citizen Lawsuit

  The Law Number 23 of 2009 on the Protection and Management of the Natural 
Environment (UU PPLH) has provided a basic explanation about the parties that 
have standing in an environmental case. These parties consist of individuals, 
environmental organizations with standing to sue, community’s right to sue, the 
government’s right to sue.11 The three types of right to sue were then further detailed in 
the Chief Justice’s Decree on the Application of the Guidelines in Handling Environmental 
Cases, where as long as representative action can be done in 3 forms comprising 
the right to sue of environmental organizations, “class actions”, and “citizen lawsuit”. 12

  From the three mechanism of representative action, citizen lawsuit is regarded 
as one that is often questioned in the legal standing of the claimants in the indexed 
environmental civil decisions. The variety of issues faced by parties in filing a citizen 
lawsuit is probably because of an absence of clear legal framework that governs 
the procedure for this action. Judges apply class action provisions in deciding citizen 
lawsuit cases, 13 even though of course the two have different characteristics.

  There were 10 decisions [of cases] filed using the citizen lawsuit mechanism, 
that consist of 4 first instance court decisions, 1 decision from the appellate level, 4 
decisions of the cassation level, and 1 decision of the Judicial Review. It needs to be said that 
among the analyzed environmental civil decisions there were decisions that were part of 
the same case in sequence. What will be expounded below is limited to decisions that are 
considered able to describe the similar characteristics or issues related to this right to sue.

The Problem of Legal Status in Citizen Lawsuits

  With regards to the application of citizen lawsuit representation, there are 
still several technical mistakes in the pleading that more than seldom caused fatal 
consequences. First, there are still complaints filed without prior notice. The decisions 
[of cases] containing these mistakes are, among others, the decision of the District 
Court of Jember No. 16/Pdt.G/2018/PN.Jmr with Slamet Mintoyo as plaintiff who 
did not notify the Jember local government as co-defendant,14  as well as decision 

11  Indonesia, Law on the Protection and Management of the Natural Environment, Law Number 32 of 2009, 
State Gazette No. 140 of 2009, Supplement to the State Gazette No. 5059, Art. 1 number 32, Art. 90, Art. 91, Art. 92.

12  Indonesia, The Supreme Court of the Republic of Indonesia, The Decree of the Chief Justice on the 
Application of the Guidelines in Handling Environmental Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix Chapter 
IV page 23.

13  The Panel of Judges that presided over the proceedings stated that thee are no rules of procedures that 
address citizen lawsuit permanently so the Panel used the HIR (Herzien Inlandsch Reglement/Revised Native 
Regulations), SC Regulation No. 1 of 2002  on the Procedures for Class Action, doctrine, and judicial practice. See 
Putusan District Court of Jember No. 16/Pdt.G/2018/PN.Jmr., page 34.

14  District Court of Jember, Decision No. 16/Pdt.G/2018/PN.Jmr., page 36.
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[of case] No. 490 K/Pdt/2018 filed by Komari, et al. who did not notify the Ministry 
of Environment as Defendant IV and the Samarinda District Parliament as Defendant 
V.15 The two decisions ended up with a ruling of declared inadmissible [niet 
ontvankelijk verklaard] because it took away a characteristic of citizen lawsuit itself.

  Second, there are still citizen lawsuits demanding damages. This problem can be 
found in the decision of the District Court of Samarinda No 55/Pdt.G/2013/PN.Smda. by 
Komari, et al. In the “request for relief” part of the lawsuit there can still be found a demand for 
damages which was then clarified by the court to fall outside of the scope of a citizen lawsuit.16 

  Third, the parties who became plaintiffs in the citizen lawsuit still have not carefully 
elaborated their standing and interests, as [can be] found in the decision of the 
Appellate Court in Jakarta No. 242/Pdt/2013/PT.DKI along with its cassation decision 
of 971 K/Pdt/2015 by Azas Tigor Nainggolan, et al. This case seems to have conflated 
citizen lawsuit with organizational right to sue. It needs to be said that in the appellate 
level decision there were 18 plaintiffs filing the suit as part of (SAPTA Indonesia) by 
requesting the Appellate Court in Jakarta to declare the decision of the District Court 
of Central Jakarta as the first instance court to have been mistaken in assessing that 
the plaintiffs were filing the suit using the organizational right to sue. Next, in the 
cassation level, the plaintiffs were reduced to two people and declared themselves as the 
Director and Secretary General of Forum Warga Kota Jakarta (FAKTA/Jakarta Citizen’s 
Forum). In the basis of claim (posita) part of the complaint as was quoted in the 
cassation decision, the Plaintiffs first described themselves as a non-government 
organization that focuses on the development of the city of Jakarta including in matters 
of tobacco [control], the plaintiffs then asked the judge to determine that the 
NGO of the plaintiffs had legal standing to sue in a citizen lawsuit. In its cassation 
ruling, the Supreme Court denied the petition of cassation filed by the plaintiffs 
because they were considered not to have represented the interest of the public.17

Conclusion

  Through the various cases above, a conclusion can be drawn that citizen lawsuits 
procedurally experience more messiness. This of course cannot be separated 
from the absence of specific regulation on the procedures of citizen lawsuits, different 
from class action and the organizational right to sue. At this moment, citizen lawsuits 
are regulated briefly in the Chief Justice’s Decree on the Application of the Guidelines 
in Handling Environmental Cases, but limited on the definition, characteristic, and a 
few examples of citizen lawsuit cases. The previous elaboration shows that at least 
further regulation is needed regarding the characteristics of citizen lawsuit, the 
claims in a citizen lawsuit, as well as the notification procedures in a citizen lawsuit.
 

15  The Supreme Court of the Republic of Indonesia, Decision No. 490 K/Pdt/2018, page 12.

16  Appellate Court in DKI Jakarta, Decision No. 242/Pdt/2013/PT.DKI., page 141.

17  The Supreme Court of the Republic of Indonesia, Decision No. 971 K/Pdt/2015, page 19.

Appendix 6. Digest 3 Environmental Civil Cases: 

Environmental Quality Standard 
and Enviromental Damage Standard

  Criteria for Environmental Quality Standard (Baku Mutu Lingkungan Hidup/
BMLH) and Environmental Damage Standard Criteria ([Kriteria] Baku Kerusakan 
Lingkungan Hidup) are measures commonly found in environmental cases. 
The Environmental Quality Standard Criteria and the Damage Standard are used as the 
benchmark to determine whether pollution or damage has occurred as alleged by the Plaintiff.

Legal Framework

  Terminologically, the PPLH Law has provided a definition of what is meant 
by the Environmental Quality Standard criteria broadly, which is the threshold 
or concentration of biological beings, substances, energy, or components that 
are present and or must be present and/or pollutants tolerable in a particular 
resource as an element of the natural environment.18  While the damage standard 
criteria is understood as the threshold of physical, chemical, and/or biological 
changes tolerable by the natural environment to continue to preserve its function.19  

This measure is commonly used in determining whether pollution occurred. 20

  The Environmental Quality Standard criteria when identified theoretically 
and [based on] prevailing legislative provision, can be distinguished into: (i) “effluent
 standard” that determines the maximum concentration of waste that can be disposed 
into the environment such as wastewater quality standard, the emission quality standard, 
and disruption quality standard; (ii) “stream standard” that is the limit of the concentration 
of certain resources that covers the water quality standard, the ambient air quality 
standard, the sea water quality standard.21  Different from it is the damage standard 
criteria that [basically] consist of: (i) Ecosystem damage standard criteria, that among 
others covers the land damage standard criteria for the production of biomass, coral reef 
damage standard criteria, environmental damage standard criteria related to forest and/
or land fire, mangrove damage standard criteria, seagrass bed damage standard criteria, 
peat damage standard criteria, karst damage standard criteria, and/or other ecosystem 
damage standard criteria; (ii) climate change generated damage standard criteria based 
on parameters, including temperature increase, sea level rise, bada, and/or drought. 22

18  Indonesia, Law on the Protection and Management of the Natural Environment, Law Number 32 of 2009, 
State Gazette No. 140 of 2009, Supplement to the State Gazette No. 5059, Art. 1 number 13.

19 Ibid, Art. 1 number 15.

20 Ibid, Art. 20 (2).

21  Laode M. Syarif and Andri G. Wibisana, Hukum Lingkungan Teori, Legislasi, dan Studi Kasus, (s.l.: s.n., s.a.), 
page 133.

22  Indonesia, Law on the Protection and Management of the Natural Environment, Art. 21.
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  In this study, it was found that the use of laboratory testing results on 
environmental damage standard is limited to cases of forest and land fires. From 
various decisions it could be identified that in cases of forest and land fire what is 
often used as reference in measuring damage standard is Government Regulation 
No. 4 of 2001 on The Control of Damage and or Pollution of the Natural Environment 
Related to Forest and or Land Fires, where in this government regulation the 
damage standard criteria is basically divided into the national environmental damage 
standard criteria and the local environmental damage standard criteria. The national 
environmental damage standard criteria is further divided into two, which includes the 
general criteria specified in the appendix of the government regulation in question, 
and the technical criteria determined by the decree of the agency head responsible.23 

  The use of Environmental Quality Standard criteria as the standard can be 
found in cases categorized under the “environment” classification. The regulations 
commonly found in observed decisions were Government Regulation No. 101 of 2014 
on the Management of Hazardous and Toxic Waste. In practice, the Environmental 
Quality Standard is closely related to scientific evidence or scientific facts, this is 
because proving whether the Environmental Quality Standard has exceeded or not 
in court should be by laboratory research outcomes or by expert testimony in trial. 24

Environmental Quality Standard in Pollution or Environmental Destruction Cases

  The use of Environmental Quality Standard can be found among others in 
the case between the Yayasan Wahana Lingkungan Hidup Indonesia that sued PT 
Kusuma Raya Utama in the decision of the District Court of Bengkulu No. 44/Pdt.G/
LH/2018/PN.Bgl. Damage or pollution can only be considered proven when the 
parameter of the substance measured exceeds the standard based on the outcome 
of laboratory examination. In trial, the Plaintiff presented the result of a study by a 
Foundation that showed that the pollution and damage has occurred in the tributary
 of the Bengkulu River watershed while the defendant showed the results of 
laboratory testing that concluded that the defendant’s business activity did not 
exceed the coal wastewater quality standard specified in the Decree of the Minister of 
Environment No. 113 of 2003, however the measurement results that was considered 
by the Panel of Judges only examined whether the waste water quality standard 
was exceeded or not as one of the criteria of the Effluent Standard, the result of the 
examination did not explain whether the water quality standard was exceeded or not as 
Ambient Standard. The Panel of Judges in this case then ruled in favor of the plaintiff 
after having considered the strength of the evidence presented by each party.25 

  Another environmental civil decision that focused on the issue of environmental 
quality standard as a means of evidence is the decision of the District Court of Muara 
Enim No. 17/Pdt.G-LH/2016/PN.Mre  between the NGO Forum Peduli Lingkungan 

23  Indonesia, Government Regulation on the Control of Environmental Damage and or Pollution, GR No. 4 of 
2001, State Gazette No. 10 of 2001, Supplement to the State Gazette No. 4076, Art. 4 – Art. 7.

24  Indonesia, The Supreme Court of the Republic of Indonesia, The Decree of the Chief Justice on the 
Application of the Guidelines in Handling Environmental Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix page 26.

25  District Court of Bengkulu, Decision No. 44/Pdt.G-LH/2018/PN.Bgl., page 143.

Pali and PT Pertamina EP Asset 2 Pendopo Adera Field. The quality standard presented 
as evidence by the defendant was the liquid waste quality standard as enacted 
by the Regulation of the Governor of South Sumatra No. 08 of 2012.26 

Damage Standard in Forestry Cases

  In forestry cases, laboratory testing is commonly conducted to determine whether 
the alleged forest fire occurred or not. Several cases that contain this laboratory testing 
result are among others: (1) the decision of the District Court of Meulaboh No 12/
Pdt.G/2012/PN.Mbo with the plaintiff Minister of Environment against PT Kallista Alam; 
(2) the decision of the District Court No. 700/Pdt.G/2013/PN.Jkt.Sel with the plaintiff 
Minister of Environment against PT Surya Panen Subur; (3) the decision of the District Court 
of North Jakarta 108/Pdt.G/2015/PN.Jkt.Utr with the plaintiff Minister of Environment 
against PT Jatim Jaya Perkasa; and (4) the decision of the District Court of Palangka Raya 
No 213/Pdt.G/LH/2018/PN.Plk with the plaintiff Minister of Environment against PT 
Arjuna Utama Sawit. The above decisions base their finding of the occurrence of pollution 
according to GR No. 4 of 2001 that contains the national level general damage standard.

  In addition to that, there are also interesting decisions in relation to how judges 
measure the use of evidence. One of them is the decision of the District Court 
of Pekanbaru with case number 157/Pdt.G/2013/PN.PBR, where the Minister of 
Environment sat as the Plaintiff and PT Merbau Pelelelawan Lestari sat as Defendant. 
In that decision, the Panel of Judges stated that if in trial there are scientific evidence 
that are contradictory between the parties, the Panel of Judges will assess based 
on the validity of the means of evidence, so that the preponderate evidence is the 
one that was obtained for judicial purposes (pro justitia). The evidence presented 
by the Plaintiff in that case are pictures of the situation of the land area owned by 
the Defendant along with laboratory testing results from an expert presented by 
the Plaintiff. Even though in the consideration of the evidence the Panel of Judges 
mentioned the Chief Justice decree No 36/KMA/SK/II/2013, the assessment of 
the evidence was still done by the Panel of Judges with the guidance of the Civil 
Procedure Code. This led to the exclusion of the evidence in question by the Panel of Judges. 27

Conclusion

  Based on the above elaboration, it can be concluded that the Environmental 
Quality Standard measurement results and the damage standard as the determinant 
of whether pollution occurred must be proven in a scientific evidence, either an expert 
statement or testing results from an accredited laboratory. Even though in the issues of 
forestry and environmental pollution/destruction the testing results of the Environmental 
Quality Standard and the damage standard have both been considered, there are still 
differences between judges to determine which standards are supposed to be used in trial.

26  District Court of Muara Enim, Decision No. 17/Pdt.G-LH/2016/PN.Mre., page 33-34.

27  District Court of Pekanbaru, Decision No. 157/Pdt.G/2013/PN.PBR, page 109.
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Appendix 7. Digest 4 Environmental Civil Decisions 
Anti-Strategic Lawsuit Against Public Participation 

  The inclusion of the idea of “anti-strategic lawsuit against public participation” 
(Anti-SLAPP) is a form of breakthrough that is introduced by the Environment Law. The 
indexing of environmental civil decisions found 3 decisions that demonstrate the growing 
knowledge of anti SLAPP. Through the 3 decisions we will be able to understand how 
Anti-SLAPP is applied despite the minimum legal framework providing for its implementation.

Anti-SLAPP Legal Framework

  Although Anti-SLAPP is not mentioned definitively, it can be inferred from the 
guarantee of the right to fight for a clean and healthy environment in the Environment 
law. This provision was brought about to protect the party currently pursuing legal 
remedy in relation to the environment from the threat of retaliatory report or 
complaint.28  In its development several parties felt that the protection against SLAPP 
should have been limited only to legal procedures.29 

  There is no further and clearer regulation on the application and implementation 
of SLAPP, despite that through the Chief Justice’ Decree on the Application of the 
Guidelines in Handling Environmental Cases it can be understood that legal action 
in relation to SLAPP can be filed in the various pleadings (provisional, demurrer, 
counter-action, or defense) and can be ruled in an interlocutory decision. 30 In practice, the 
application of Anti-SLAPP has been accommodated a few times in court decisions.

  The Decision of the District Court of Malang No. 177/Pdt.G/2013/PN.Mlg 
addresses the civil action by Willy Suhartanto, who elaborated on his capacity as the 
Director of PT Panggon Sarkarya Sukses Mandiri against Rudy as the defendant. 
The complaint was filed by the plantiff because the defendant was considered to have 
conspired to impede the construction of a cottage that has obtained multiple permits, 
something that the plaintiff considered as a form of rejection against development 
and investment. In the counter-action, the plaintiff or the defendant in the original 
complaint provided an answer that the complaint filed by the original plaintiff was 
form of silencing of pro-environment efforts, or in this case can be said to be a 
form of SLAPP. The suspicion of SLAPP arose because the defendant was the party 

28  Indonesia, Law on the Protection and Management of the Natural Environment, Law Number 32 of 2009, 
State Gazette No. 140 of 2009, Supplement to the State Gazette No. 5059, Elucidation of Art. 66.

29  Masyarakat Pemantau Peradilan FH UI, A Discussion of the Indonesian Center for Environmental Law “Anti 
SLAPP and the Protection Against the Criminalization of Activists”  [Diskusi Indonesian Center for Environmental 
Law (ICEL) “Anti SLAPP dan Perlindungan terhadap Kriminalisasi Aktivis”],” http://mappifhui.org/2018/02/13/diskusi-
indonesian-center-environment-law-icel-anti-slapp-dan-perlindungan-terhadap-kriminaliasi-aktivis/ accessed 6 
February 2020.

30  Indonesia, The Supreme Court of the Republic of Indonesia, The Decree of the Chief Justice on the 
Application of the Guidelines in Handling Environmental Cases, SK KMA No. 36/KMA/SK/II/2013, Appendix Chapter 
IV page 23.

that refused the development of the cottage as referred with the reason that the 
construction of the cottage was done in the water spring boundary line.31 The panel 
of judges finally ruled in favor of the counter-action plaintiff or the original defendant 
having considered the validity of the permits as well as the impact of the construction 
planned by the plaintiff, however the SLAPP issue was not considered.

  The second decision is the decision of the Supreme Court No. 1934 K/Pdt/2015 
with the plaintiff PT Bumi Konawe Abadi against Daeng Kadir and Abdul Azis. The plaintiff 
alleged that the defendant had conducted a blockade and demonstration on part of the 
road that obstructed the plaintiff’s transportation activity. In its opinion, the Supreme 
Court as well as the first instance and the appellate courts declared that the demonstration 
was a form of a manifestation of the right of citizens to express their opinion and was done 
according to proper procedure.32  In their reasoning, the Supreme Court reasserted that 
the right as referenced has also been guaranteed in Article 66 of the Environment Law.33 

  The SLAPP issue was also raised in the decision of the District Court of Muara 
Enim No. 17/Pdt.G-LH/2016/PN.Mre, where the NGO Forum Peduli Lingkungan Pali filed 
a complaint to PT Pertamina EP Asset 2 Pendopo Adera Field for suspicion of pollution. 
The defendant then filed counteraction. The denial of the complaint of the original 
plaintiff by the panel of judges did not render the counter-action granted. In its opinion, the 
panel of judges based their decision on Article 66 of the Environmental Law even though 
SLAPP was not alleged by the counter-action plaintiff or the original defendant previously. 34

Conclusion

  From the three decisions as elaborated above, it can be understood several things. 
First, that the SLAPP does not always have to be based on the pleading of the parties in 
dispute as found in decisions No. 17/Pdt.G-LH/2016/PN.Mre. and 1934 K/Pdt/2015 above 
that considered the application of the Anti SLAPP provision based on the initiative of the 
judge. Second, that Anti SLAPP is not always applied only in the scope of legal procedures, 
as can be studied from the decisions No. 177/Pdt.G/2013/PN.Mlg. and 1934 K/Pdt/2015 
that was applied to the demands of the community even though it had not entered 
the judicial realm. Third, from the 3 decisions above it is apparent that SLAPP was 
considered at the final decision, not in the interlocutory as provided in the Chief Justice 
Decree.
 

31  District Court of Malang, Decision No. 177/Pdt.G/2013/PN.Mlg., pages 8-9.

32  Supreme Court, Decision No. 1934 K/Pdt/2015, page 9.

33  Ibid, page 12.

34  District Court of Muara Enim, Decision No. 17/Pdt.G-LH/2016/PN.Mre., page 87.
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Appendix 8. Digest 1 Environmental Administrative Decisions: 

Requirements for Granting and Appeal of a Fictitious Positive Petition

Introduction

  Post the adoption of Law Number 30 of 2014 on Government Administration 
(UU AP), government inaction in the face of a public request for a decision from 
an administrative official is considered an approval. This is often called a “fictitious 
positive”. However, as specified in the law the lack of response on the part of the 
administrative official [does not mean that the request] is automatically granted. Article 
53 paragraph 4 provides that in order to obtain a decision of request approval, the 
petitioner [should] file a petition to court. However, the law does not specify further 
whether the judge is obligated to grant the petition or not. The Government 
Administration also does not provide whether the decision of the court can be appealed 
or not.

Legal Reasoning of the Supreme Court 

  To fill this vacuum, Supreme Court decisions have provided guidance through 
decisions and the Supreme Court Regulation No. 8 of 2017 regarding Procedural 
Guidelines on Obtaining a Decision Granting a Petition for a Governmental Body or Official 
Decree and or Action.

  The first decision is case number 175 PK/TUN/2016. In its reasoning, the 
Supreme Court was of the opinion the petitioner’s petition is not to be automatically 
mandatorily granted, but is still examined and assessed in the completion of the petition 
requirements. Because, this “fictitious positive” institution in the law is meant to perform 
an improvement on service quality that is based on law, not the other way around, so that 
it could disrupt the essence of the quality of public service by way of granting the legally 
baseless petition through a loophole of the tardiness of the official in performing service.

  “That in this case, the petition of the petitioner (now the respondent of this review) 
in fictitious-positive must still have its requirement assessed, whether fulfilled or not, 
and in this regard presence of a request for a legalized permit document and a request 
for a clear and clean statement are two different things, so the petition for those things 
must be separated.”

  The Supreme Court opinion above was reasserted by the Supreme Court 
Regulation No. 8 of 2007. Article 3 paragraph (2) of the Regulation provides that: 
“The criteria of a petition to obtain a decision and/or action of a government body 
or official, are: (a) the request falls within the scope of authority of the government 
body or official; (b) the request for decision and/or action to exercise a governmental 
function; (c) the request for decision and/or action that has never been decided 
and/or performed before by a government body and or official; and (d) the request 
addresses the petitioner’s interest directly. The opinion of the Supreme Court above, is 

reasserted decision 341 K/TUN/LH/2017 between PT Cihuni Mas against the Director 
General of Human Resources Public Works and Public Housing. In this case, the 
plaintiff acted because the defendant did not follow up on the request of the plaintiff 
regarding a statement letter of ownership of title of land of Situ Cihuni.
 
  In its reasoning, the Supreme Court states that the defendant was not 
authorized to issue the requested Administrative Decree. The inaction of the defendant 
(the respondent in cassation) was because of the indeterminate status of the right 
to land that was at the core of the dispute, so [the defendant] was not authorized 
to issue the administrative decree, and therefore the petition was denied.

  The court decision on the fictitious-positive petitions cannot be appealed. This 
is firmly provided in Article 18 of SC Regulation No. 8 of 2017, that the court decision 
on the granting of fictitious positive request is final and binding. The SC opinion is 
asserted in decision number: 32 PK/TUN/2017 with the following legal reasoning:

  The legality of the implementation of the Positive Fictitious institution 
must be through a final and binding Administrative Court Judicial Decision, so 
that there are no appeals neither intermediary nor cassation. However, because 
it already is the case that there are appeals and cassations [filed], even though 
according to the SC Regulation those institutions are unrecognized, the extraordinary 
remedy (Judicial Review) is then open to perform “Corrective Justice”.

Conclusion

  The petition to obtain a court decision on fictitious positive as regulated in 
Article 53 paragraph (4) of the Government Administration Law is not mutatis mutandis 
[automatically] granted. The court still examines the completion of the requirement 
of the petition brief to obtain an Administrative Decree. If the requirement is met, 
the court will decide to grant, but if not, the petition will be denied. The decision of 
the court cannot be appealed, submitted for cassation or extraordinary review. 
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Appendix 9. Digest 2 Environmental Administrative Decision:  

Element of Actual Loss

Foreword

  One of the efforts to maintain a good natural environment is it through law 
enforcement. However in practice, environmental enforcement still has weaknesses. 
The causes is among others the judiciary.35 The courts in resolving environmental 
disputes tend to be oriented towards formal law and are still unable to get out of the 
textbook approach that understands the law as mere black-and-white rules. 36 However, 
environmental cases have a unique characteristic.

  In handling environmental cases, judges are expected to have a progressive 
attitude because environmental cases are complex in nature and can be found in them 
many scientific evidence.37  Environmental judges must be courageous to apply the 
principles of environmental protection and management among others the principle 
of care and to conduct judicial activism (legal reasoning, legal argumentation, 
and rechtsvinding/legal finding). 38

  One interesting legal issue from this indexing result is of the element of required 
actual loss incurred due to the issuance of the administrative official decree. This element 
of actual loss is an interpretation of the Law on Administrative Court. After the enactment 
of Law Number 30 of 2014 on Government Administration, the element of “actual loss” 
is supposed to undergo an expansion of meaning. A loss does not have to be interpreted 
that a loss has occurred, but also “has the potential to be caused” as is provided in the 
Government Administration Law. What is the courts’ opinion on the differences of the two?
The following decisions describe the judges’ error in interpreting the element of “actual loss” 
in handling environmental disputes at the administrative court. This error shows the judges 
misunderstanding of the character of environmental cases, and their minimal judicial activism.

Judicial Interpretation

  The element of “loss” is one of the important factors for the granting or denial 
of a claim in an administration law dispute. The element “must have actual loss” is an 
interpretation of Article 53 paragraph (1) of the Law Number 5 of 1986 on the 
Administrative Court, as amended by Law No 9 of 200, and finally by Law Number 51 

35  H. Yodi Martono W, [Implementation of Environmental Judges Certification to Support an Environmental 
View of Natural Resources Management, in the Anthology of Contemporary Administrative Court] Pelaksanaan 
Sertifikasi Hakim Lingkungan Hidup Guna Menunjang Pengelolaan Sumber Daya Alam Berwawasan Lingkungan, 
dalam Bunga Rampai Peradilan Administrasi Kontemporer, ed Subur MS, et al. (Yogyakarta: Genta Press, 2014), 
127-142.

36 Ibid.

37 Ibid.

38 Ibid.

of 2009. The article provides that:

  “A person or civil legal entity that feels that their interest has been harmed 
by an Administrative Decree can file a written complaint to the authorized Court 
containing the demand that the contested Administrative Decree be declared annulled 
or invalid, with or without the accompanying demand for damages and/or rehabilitation.”

  The paradigm of “must have actual loss” as a requirement to file a claim against 
an administrative decree has been expanded after the enactment of Law Number 30 
of 2014 on Government Administration. Article 87 letter e of the law provides that:

“With this law coming into effect, the Administrative Decree as referred 
to in Law Number 5 of 1986 on Administrative Court, as amended by law 
No 9 of 2004 and Law No .51 of 2009 must be understood/interpreted as:
 e. A decree that potentially generates a legal consequence.”39

  In practice, by seeing the indexing results and the summary of the decisions of 
environmental cases in this study, this Article 87 letter e is not really noticed by judges 
in handling environmental cases. This can be seen in decision number 151 K/TU/2014, 
dated 22 May 2014, between Yayasan Wahana Lingkungan Hidup Indonesia (WALHI) 
against the Governor of Bali.

  In this case number 151 K/TU/2014, the plaintiff filed a complaint after the 
issuance of the Decree of the Governor of Bali on the Granting of Natural Tourism 
Business Permit on the concession block of the forest park area. According to the plaintiff, 
if the object of the complaint is implemented, it will have an awful impact on the 
continuation of life of conservation of nature and the environment as well as impact on the 
safety of the community from natural disasters. The Administrative Court of Denpasar 
granted the petitioners demand. However, that decision was overturned by the Appellate 
Administrative Court in Surabaya and the decision of the Appellate Administrative Court 
was upheld by the Supreme Court. At the cassation level examination, the Supreme Court 
was of the opinion that the object of the case was still at the planning phase and the 
estimation that it would have potential adverse effect leading to environmental 
degradation cannot yet be measured in terms of its intensity. Therefore, it cannot be 
said that the issuance of the Dispute Object Decree has violated AUPB [General 
Principles of Good Governance].

  The opinion of the Supreme Court was then reasserted in the decision number 
341 K/TUN/2017, 8 August 2017 between PT Cihuni Mas against the Director General of 
Human Resources, Public Works and Housing. The two decisions were then followed by 
the decisions of first instance courts, as can be seen in the legal reasoning of the decisions:
1. Number 40/G/2018/PTUN.JPR, dated 6 February 2019, between CV. Alco Timber 
 Irian against the Director of Levies and Distribution of Forest Products, et al.;

39  Complete explanation see: Lembaga Kajian dan Advokasi Independensi Peradilan, Policy Paper on the Legal 
Status of the Recommendation of the Commission of State Civilian Apparatus in Administrative Court [Kebijakan 
Kedudukan Hukum Rekomendasi Komisi Aparatur Sipil Negara Dalam Sengketa di Pengadilan Tata Usaha Negara], 
Jakarta: LeIP, 2017
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2. Number 41/G/LH/2018/PTUN.PBR, 28 January 2019, between Yayasan Lingkungan 
 dan Bantuan Hukum Rakyat (YLBHR) against the Head of the Office 
 for Investment and Single-Door Integrated Service, the District of Inragiri Hilir, et al.;
3. Number 36/G/LH/2018/PTUN.SMD, dated 3 April 2019 between Dudin Waluyo 
 Asmoro Santo against the Mayor of Samarinda

  In handling environmental cases, the judges should no longer refer to the 
requirement of “actual loss” as provided in Article 53 of the Law on Administrative Court, 
but instead be guided by Article 87 letter e of the Law on Government Administration. 
Because, according to its characteristics, environmental cases are unique, where the 
loss that occur can be predicted even if they are not initially visible. As an example, 
the construction of a plant that dumps hazardous waste into the river will not 
have an impact right after the plant disposes the waste to the river but after some 
time. However, the outcome of the disposal can already be predicted from the 
start of the operation of the plant. If an environmental complaint can only be filed 
after the pollution occurred and has an impact, there will be even more loss 
generated from the same act. Therefore, “potential loss” is appropriate to be applied 
in environmental cases to prevent the adverse effect on the environment.

Conclusion

  The legal reasoning in the decisions above essentially states that the plaintiff 
must be able to prove that there has been actual loss suffered by the Plaintiff 
as a consequence of the issuance of the administrative decree. However, referring 
to Article 87 letter e of the Law on Government Administration, the Administrative 
Decree that has potential to generate legal consequence can also be challenged 
in administrative court. In environmental cases, Article 87 letter e can very well 
be applied because the loss incurred can be predicted even though it is not visible 
in the beginning. So need not wait for a loss first before filing a complaint.

Appendix 10. Digest 3 Environmental Administrative Decisions:
The Obligation to Publicize Environmental Permit via Multimedia

Foreword

  Article 49 of Government Regulation No. 27 of 2012 on Environmental Permits 
provides that every environmental permit issued by ministers, governors, or regents/
mayors must be publicized in mass media and/or multimedia. The publication must 
be done within 5 (five) working days since its issuance. In practice, we sometimes 
find that the government only performs a dissemination through mass media and/or 
multimedia, without any face-to-face with the community, especially those that will 
subjected to direct effect of the issuance of the Administrative Decree. Despite that 
there are still many Indonesians with difficult access to technology or newspapers.

Legal Opinion of the Supreme Court

  To overcome the above issue, the Supreme Court has provided an assertion that 
it is already appropriate if every issuance of environmental permits must be publicized 
through mass media and multimedia. However, according to the Supreme Court, in conducting 
dissemination [sosialisasi], the Administrative Official must also consider the education 
level and custom of rural communities who are generally traditional farmers 
far from being in contact with the internet and newspapers. The government cannot 
generalize [and say] that the people are already informed of the Letter of Environmental 
Permit, let alone its consequence to the environment.

  This Supreme Court reasoning can be seen in decision number 99PK/TUN/2016 
between Joko Prianto, et al. against the Governor of Central Java and PT Semen Gresik. 
In this case, the Plaintiffs filed a complaint against the issuance of the Decree of the 
Governor of Central Java on the Environmental Permit of Mining Operation. According 
to the Plaintiffs, the object of the dispute has an effect on the reduction of existing 
mining activity, such as water spring sources and the frequent occurrence of natural 
disasters in the form of landslides. The complaint of the plaintiffs was declared 
inadmissible by the Administrative Court of Semarang for passing the statute of limitations. 
In the appeal level, the decision of the Administrative Court of Semarang was overturned 
by the Appellate Administrative Court in Surabaya. Even though the complaint of 
the plaintiffs was declared to be within the statute of limitations, but the Appellate 
Administrative Court in Surabaya denied the claim of the plaintiffs. At the cassation level, 
the decision of the Appellate Administrative Court was overturned by the Supreme Court.

  In the Judicial Review, the panel of judges granted the demands of the plaintiffs 
with the reason that the court of facts [judex facti] only based their reasoning on 
assumptions without support of evidence that with the dissemination and publication in 
electronic and print mass media, it was assumed that all of the people in Sub-district 
of Rembang were informed of the Letter of Environmental Permit that was the object 
of the dispute. Yet, objectively it must also be considered the level of education and 
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custom of the community in the village of the Sub-district of Rembang that were in 
general traditional farmers far from being in contact with the internet and newspapers, 
so that it could not be generalized that all of the people in the Sub-district of Rembang 
were informed of the existence of the Letter of Environmental Permit, the object of 
the dispute in question, let alone of its consequence to the environment. In addition, 
in regards to Environmental Impact Assessment (AMDAL), it has been proven to be 
procedurally flawed and does not show a concrete solution as well as not having any 
description of alternative solutions to the problem of the peoples’ needs, among others 
the lack of fresh water and farming necessities. An almost identical legal reasoning 
was found in decision number 465 K/TUN/LH/2018 with Dawinah, et al. against the 
Regent of Indramayu and PT PLN Unit Induk Pembangunan Jawa Bagian Tengah.

 

Appendix 11. Digest 1 Environmental Criminal Decisions:

Land Clearing by Burning

Foreword

  From the variety of environmental cases, especially forestry, Clearing the land 
by burning became the most frequent act committed. Also in this regard there are 3 
legislations that prohibit the clearing of land by burning using different terms. 
The three regulations are as follow:

  Law number 32 of 2009 on the Protection and Management of the Environment. 
Article 69 paragraph (1) letter h says Every person is prohibited from clearing the 
land by burning. With criminal penalty provided in Article 108 that says Every person 
that performs land clearing as referred to in Article 69 paragraph (1) letter h, is penalized 
with imprisonment of at least 3 (three) years and at most 10 (ten) years and a fine 
of at least Rp3,000,000,000.- (three billion rupiahs) and at most Rp10,000,000,000.-
 (ten billion rupiahs).

  Law Number 39 of 2014 on Plantation, Article 56 paragraph (1) provides 
that Every Plantation Business Player is prohibited from clearing and/or cultivating 
the land by burning. Criminal penalty is provided in Article 108 that says Every 
Plantation Business Player that clears and/or cultivates the land by burning as referred 
to in Article 56 paragraph (1) is penalized with imprisonment of at most 10 (ten) years 
and a fine of at most Rp10,000,000,000.- (ten billion rupiahs).

  Law Number 41 of 1999 on Forestry Article 50 paragraph (3) letter d uses 
the phrase forest burning. Criminal penalty is provided in Article 78 paragraph 
(3) that says that every person who intentionally violates the provision as referred 
to in Article 50 paragraph (3) letter d, is under threat of imprisonment of at most 15 (fifteen) 
years and a fine of at most Rp5,000,000,000.- (five billion rupiahs).

Court Decisions

a. Cases Using the Law on Plantation

Case no. 168/Pid.B/LH/2018/PN PBU with defendant Hairil a.k.a. Uwil bin Haidir 
indicted for land clearing by burning, as referred to in Article 108 in conjuction 
with Article 56 paragraph (1) of the Law Number 39 of 2014 on Plantation. That 
the Defendant burned sticks and tall grass and spread to another person’s land. 
The Defendant was found guilty of violating Article 108 in conjunction with Article 
68 paragraph (1) letter h of Law Number 32 of 2009 on the Protection and Management 
of the Environment by reason that the act of burning sticks and grass in a non-forest 
area meets the element of land clearing by burning. The defendant was sentenced 
to three years of imprisonment and a fine of Rp. 3,000,000,000.-
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b. Cases using the Law on the Environment

Case No. 2634 K/Pid.Sus-LH/2016 with defendant Eddy Sutjahyo, et al. part of PT 
Surya Panen Subur indicted for land clearing by burning as violated charges of Article 
108 in conjunction with Article 69 paragraph (1) letter h in conjunction with Article 116 
paragraph (1) letter b of the Law Number 32 of 2009 on the Protection and Management 
of the Environment in conjunction with Article 64 paragraph (1) of the Criminal Code. 
The Panel of Judges granted the cassation application by the public prosecutor and 
declared the defendants guilty for intentionally clearing the land by burning as [specified] 
in the indictment. In their reasoning, the Panel of Judges explained that the fire occurred 
because of a lack of field oversight and carelessness in managing the land could be 
said as “clearing the land by burning”. This decision overturned the decision of the 
District Court of Meulaboh that acquitted the defendants. The defendants were sentenced 
for 2 years of imprisonment and a fine of Rp. 3,000,000,000.- (three billion rupiahs) 

c. Case using the Law on Forestry 

Case no. 440 K/Pid.Sus-LH/2017 Defendant Misran a.k.a. Ipong bin Abdul Muin indicted 
for intentionally burning the forest as referred to in Article 78 paragraph (3) in 
conjunction with Article 50 paragraph (3) letter d of Law Number 41 of 1999 on Forestry 
had prepared the land that will be planted with chilly peppers and vegetables. Debris 
of leaves from the preparation was then collected and burned by the defendant. The 
defendant left the fire unattended believing that it will die out on its own. However, 
the fire then spread to other lots. The Supreme Court denied the request for cassation 
from the Public Prosecutor with the reason that the act of the defendant of burning his 
own land and leaving it believing the fire will die out, apparently the fire had spread to 
a prohibited convertible forest area land, where burning must require prior management 
permit. The act of the defendant met the element of forest burning. The defendant was 
sentenced to one year of imprisonment and a fine of Rp. 1,000,000,000.- (one billion rupiahs)

Conclusion

The conclusion that can be drawn from the three regulations, the Forestry Law is the 
most severe regulation which is imprisonment of at most 15 years and fine of at most 
Rp 5,000,000,000.- While from the indexing, the legislation most frequent applied is the 
Plantation Law with 30 cases, the Environment Law with 8 cases and the Forestry Law 
with 4 cases.
 

Appendix 12.  Digest 2 Environmental Criminal Decision: 

Criminal Liability of Corporations and Corporate Management

Foreword

  In environmental cases, corporations can be made defendants held liable for criminal 
acts of environmental destruction. What will be discussed is how the judge can draw the 
conclusion that the act committed by a “person” becomes the corporate responsibility.

Legal Opinion of the Supreme Court 

  Case example in case number No 25 /Pid.B/LH/2019/PN Nla Defendant PT 
Prima Indo Persada was indicted for waste dumping, as referred to in Article 104 in 
conjunction with Article 116 paragraph (1) letter a of Law Number 32 of 2009 on the 
Protection and Management of the Environment. That the defendant was involved in the 
management and refinement of gold metal by using unauthorized gold activity waste 
sediment. The defendant was found guilty with the reason that The act of placing solid 
waste that is contaminated by dangerous chemical substances on the company area 
met the element of illegal waste dumping. The defendant was punished with a fine of 
Rp. 500,000,000.- and additional penalty of restoration of the effects of the crime.

  In this case, the panel of judges implicate in the corporation as a subject offender 
based by substantiating the element of “every person”. That every person 
referred are individuals or business entities both legal persons or non-legal persons. 
The substantiation was done by presenting the company’s deed of incorporation, 
so PT Prima Indo met the requirement as a subject offender.

  Another example in the case of no. 213/Pid.B/LH/2019/PN Sbr Defendant PT. 
Sari Bumi Sentosa was indicted for illegal waste dumping, as referred to in Article 
104 in conjuction with Article 116 paragraph (1) letter a of Law Number 32 of 2009 on 
the Protection and Management of the Environment. The defendant placed dangerous 
waste in an open area inside the plant location without permit. The defendant was 
found guilty with the reason that Placing hazardous waste not at the Temporary 
Storage met the element of illegal waste dumping. The defendant was sentenced 
to a fine of Rp260,000,000.- and additional penalty of waste clean up
In this case the Panel of Judges implicated the defendant in based on the provision in Article 
116 paragraph (1) of the Environment Law with the provision that if the crime is done by, for 
or in the name of a business entity, the criminal charge and penalty will be imposed upon:
a. a. business entity; and/or
b. b person who gave the instructed for the commission of the crime or the person 
 in charge of the activity in the crime.

  Based on that, the panel of judges saw in the case files submitted was 
in the name of PT Sari Bumi Sentosa. So the element of subject offender was met.
While in case No. 466 K/PID.SUS-LH/2017 Defendant Andrian Sadikin was indicted 
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for dumping waste without permit, as was referred to in Article 104 in conjunction with 
Article 116 paragraph (1) letter b of Law Number 32 of 2009 on the Protection and 
Management of the Environment that the defendant’s company had engaged in waste 
dumping onto environmental media. The Supreme Court denied the defendant’s application 
for cassation with the consideration that the defendant was fully responsible for the 
management of the company because [his position is] as the president director. 
Afterwards, the waste produced by the defendant’s company was used as landfill without 
permit from the authorized official, can be said to have done waste dumping. The 
defendant was sentenced to 1 year of imprisonment and a fine of Rp. 200,000,000.- 
(two hundred million rupiahs). 

  Different from the two previous cases, this was an individual case, did not become 
corporate responsibility. However, because the defendant was the director of the company 
that carried out the waste dumping, then he was considered fully responsible for the 
management of the company.

Conclusion

  The conclusion that can be drawn is that the implication of a corporation as 
defendant (corporate criminal liability) and proven guilty is based on the proving the 
element of the subject/perpetrator of the charging article, with the consideration 
of the company’s document of establishment presented during the proceeding.

 

Appendix 13.  Digest 3 Environmental Criminal Decisions: 

Access of Community Living Around the Forest

  The utilization of the forest or forest areas is not the exclusive right of the 
concession holder but the right of the community around the forest. Even more so 
for those who live inside the forest and consider the area as their customary zone. 
The special provision is found in Law Number 18 of 2013 on the Prevention and 
Eradication of Forest Degradation. There are two important points in the Law, which are:
• Every person are individual persons and/or corporations that have committed 
 forest destruction in an organized manner within the Indonesian territorial 
 jurisdiction and/or causing legal consequence within the Indonesian territorial 
 jurisdiction. 
• Organized is activity done by a structured group, that consist of 2 (two) persons or 
 more, and that act in concert during a particular time with the objective of 
 committing forest destruction, excluding the community groups that live within or 
 around the forest area undertaking traditional farming and/or felling to meet their 
 own needs and not for commercial purposes.

  The implementation of the above provision can be seen in some following cases 
decided by the Supreme Court.
Case No. 2641 K/PID.SUS-LH/2016 Defendant Sakka bin Palie was charged with Article 
82 paragraph (1) letter b; Article 12 letter b of the Law Number 18 of 2013 on the Prevention 
and Eradication of Forest Destruction for felling trees within the protected forest area 
in the Village of Tikonu. The panel of judges upheld the decision of the District Court 
of Kolaka that acquitted the defendant, as well as denied the petition of cassation 
by the Public Prosecutor with the consideration that the act of the defendant of 
felling trees inside the land he bought through the purchase of inheritance land 
was in accordance to the Statement of the Village Chief and the Recommendation 
of the Customary Council that he did not know as a forest area was not a crime.

  Defendant Syarifuddin bin Attase was indicted for felling trees inside the area as 
indicted by Article 82 paragraph (1) letter b in conjunction with Article 12 letter b of Law 
Number 18 of 2013 on the Prevention and Eradication of Forest Destruction that the act 
of the defendant of felling trees inside the protected forest area of the Village of Tikonu. 
The Supreme Court denied the cassation application from the Public Prosecutor and 
upheld the decision of the District Court of Kolaka that acquitted the defendant with the 
reasoning that it is not a crime when a forest areas is owned by a third party through 
the purchase of inheritance land according to the Statement of the Chief of Village and 
the Recommendation of the Customary Council. Permenhut No. No. 62/Menhut-II/2013 
as the amendment to Permenhut No. 44/Menhut-II/2012 that in essence provides 
the opportunity to third parties to prove their rights in written and non-written form.

  Case no. 1367 K/PID.SUS-LH/2017 Defendant Saidi a.k.a. Edi bin Ishak was 
indicted for engaging in a plantation activity without ministerial permit within the forest 
area as referred to in Article 92 paragraph (1) letter a; Article 17 paragraph (2) letter b of 
the Law No 18 of 2013 on the Prevention and Eradication of Forest Destruction. That the 
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defendant entered into the production forest area carrying rubber tree seeds and other 
plantation tools. Then dug and planted the seeds. Supreme Court denied the cassation 
application from the Public Prosecutor with the reasoning that the defendant and other 
community members were farmers who were used to plant rubber plants for generations 
on customary land. It is only that that land was cleared along by PT Samhutani.

  A different incident happened in case no 2095 K/PID.SUS.LH/2017 Defendant 
Abdul Rahim a.k.a. Atok Rahim was indicted for engaging in plantation activity without 
ministerial permit within a forest area, as violates the indictment of Article 92 paragraph 
(2) letter a in conjunction with Article 17 paragraph (2) letter b of the Law Number 18 
of 2014 on the Prevention and Eradication of Forest Destruction in conjunction with 
Article 55 paragraph (1) of the Criminal Code. The supreme Court granted the request for 
cassation from the Public Prosecutor with the consideration that the defendant’s farm 
field was part of the forest area based on an examination with a GPS by the presented 
expert. The defendant did not have documents or permits from the authorities to convert 
forest area into titled forest/private forest with plantation activity. The defendant was 
sentenced to 1 year imprisonment and a fine of Rp 1,000,000,000.- (one billion rupiahs).
From the explanations above, several cases have had better application and 
understanding of the position of the community living around the forest. However there 
are inconsistencies by the Supreme Court in viewing certain acts performed by these 
communities. These are apparent in the last example where the defendant was punished 
for working his own land that is part of a forest area. As explained in the beginning, 
the spirit law is intended to be used instead against organized forest destruction.




